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THE 


I has been long ſince obſerved, 
'F || by Perſons of eminent Parts 
13 and Learnins, That Prefatory 
= Diſcourſes (eſpecially in Syſtems of 
Science) do often pre-occupate, and 
ſometimes prejudice, or pervert the 


= whoever ſhall attentively peruſe the 
lIutroduction which the Author him- 
= /clf has prefix'd to this Treatiſe, from 
pi. I. 70 p. 13. will readily and juſt- 
I) conclude, That an additional Pre- 
Face thereto will prove but a Work of 
nere Supererogation, and be of little 
or uo Uſe, either to illuſtrate the Au- 
. thor, or dirett the Reader. T ſhall 
; A 2 therefore 
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therefore, in this Place, beg Leave to 
iuſert only a few Mord; and that 
firſt with Regard to the Author, and 
next to the Work itſelf. 

Firſt, As to the former, it muſt be 
confeſſed by all who had any Knows 
ledge of him, That he was every 
as qualified for the Work he has 
here undertaken, ( I may ſay per- 
fected) as being not only a Gentle- 
man of a generous and benevolent 
Diſpoſition, of exquiſite Parts and 
Learning, of indefatigable Induftry 
and Application, for many Tears a 
conſtant Attendant on the Courts at 
Weſtminſter, eſpecially thoſe whoſe 
Proceedings are according to Equity 
and good Conſcience, of which he was 
always an exact Obſerver, as well 

ag a careful Colletor, and a faith- 
ful Relator; and One, in whoſe Col- 
leftions, Reports and Syſtems of Law, 
already publiſhed, appear an exqui- 
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ſite Solidity of Judgment, as well as 
Utility of Matter, and Perſpecuity of 
Method. In brief, His moſt eminent 
Endowments, both natural and acqui- 
red, deſervedly recommended him to 
the Royal Favour ; which, from a 
due Regard to his Merits, ſoon ad- 
vanced him to preſide in thoſe Courts 
where the Matters treated of in this 
Book are more particularly cog niſa- 
ble, 

Secondly, 4s to the Work itſelf, it 
will appear to every intelligent and 
attentive Reader, to be one of the 


moſt uſeful and neceſſary, 'as well as 


the moſt regular and exact, of its 
Kind, that has appeared in Publick 
within this or the laſt Century * For, 
Iſt, 4s 70 its Utility, it ay be ob- 
ſerved, That as no Part or Branch of 
the Law of England can give us 
more extended Ideas. or conduce more 
to our temporal Benefit, than the Le- 
gal Methods of transferring or diſ- 

A3 poſing 
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vi The Preface. 
poſing Properties ; ſo thoſe Methods 
being by our Author (See p. 3) aptly 
and properly diſtributed into two 
Kinds, i. e. by Alienation in Lafe, 
or by Deviſe at Death ; the latter of 
theſe is here treated of with ſuch Ex- 
attneſs and Perſpicuity, as a Sub- 
Jeet which, in Point of Utility or 
Intereft, does or may concern every 
Perſon capable of giving or taking 
Lands by Deviſe, hich in general 
includes all Mankind. 

Next, As to the Method or Mould 
wherein the Treatiſe is caſt ; It will, 
on Peruſal, be confefſed by every intel- 

| ligent Reader, to be formed according 
to the moſt exat? Logical or Analy- 
tical Plan, and the whole Doctrine 
of Deviſes of Lands, &c. is herein 
(p. 12 & 13) accordingly diſtributed 
under Nine Heads; all which are par- 
ticularly and methodically treated of 
at large in the /ſubſequent Sections, 
wherein all the Caſes found in our 
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Books or Reports, or which fell with- 
in our Author's own Obſeroation, as 
necefſary to illuſtrate or explain each 
reſpective Head, are introduced and 
applied. 

And as to the Arguments of Erd 
Chief Fuftice Holt, in the Caſe of 
Bunker and Cook, and of Lord Chief 
Juſtice Trevor, in that of Arthur 
and Bokenham, the Reader may be 
aſſured, that the ſame were at ſirft 
taken by our Author, as they evere 
delivered in the reſpective Courts of 
B. R. and C. B. and afterwards by 
him added to this his Treatiſe of 
Deviſes; for that thoſe Arguments 
directly tended to illuſtrate aud ex- 
plain ſeveral Particulars therein 
treated, eſpecially thoſe two Points 
iu Sect. 8 & 9, touching Void Devi- 
ſes, and Revocations of Deviſes: 
And the Editors hereof finding the 
ſame Arguments to have been here 
colletled and penn'd in a more ex- 
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aft Manner than they have hitherto 
been publiſhed, cannot conceive it 
evil] be thought any Injury to the 
Publick, to give them here a Re- 
publication. 

Laſtly, I; has been thought advi- 
ſable, and for the Reader's Eaſe and 
Benefit, to give him here an Alpha- 
betical Table of the Names of ſuch 
Caſes and Authorities in Lat or E- 
quity, which are cited by our Author, 
and by him made Uſe of in the com- 
poſiug of this Horb. 


An 
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[Hitorical ACCOUNT 


O F THE 


ORIGINAL and NATURE, 
LY 


As well as 
be Law of Deviſes and Revocations. 


INCE all were by Nature in 
a State of Equality, inde- 
pendent on one another, they 

: muſt have had the ſame Right 

Ho all things neceflary and oonveni- 

ent for the Support of Life; but when, 

py their Labour and Induſtry, they 

{Rook any thing out of the common 

| Ptock, it thereby became their own, 

g Rad no one could diſpoſſeſs them of 

3 BG it, 
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it, without manifold Violence and 
Injuſtice; for they could not appro- 
priate to themſelves the Fruits of the 
Earth without Labour, whichſurely 
no body would pretend any right to, in 
this natural State of Equality. Hence 
we may infer, that every Man had 
a full Property in thoſe things he 
had appropriated by his own Induſtry ; 
but becauſe all Men could not eaſily 
provide themſelves with all the Ne- 
ceſlarics of Life, in as much as evc- 3 
ry Place did not bring forth all Things 
for Cloathing, Food, Gc. Men were 
apt either violently to ſeize what 8 
their Neighbours poſſoſſed, or elſc x 
fairly to agree on the mutual Ex- 
change of the Productions of their WW 
ſeveral Soils; therefore it was judged R 
reaſonable, to prevent the Diſorders 8 
of the Former, to eſtabliſh the Lat- Þ 


ter, by which Men were allowed to 
transfer any Share of their Fruits or 
Poſſeſſions, to procure to themſelves 8 
ſomething more ſerviceable, which 


they wanted, Now the Ways o: 
5 tran:- 
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transferring Property muſt be either 
by Alienation in the Life of the Poſ- 
ſeflor, or by Teſtament after his 
Death ; that is, the Occupicr having 
BS an abſolute Power over his own Ac- 
0 1 quiſitions may ſo entirely diſpoſe of 
C them, that he ſhall not during his 
1 Life retain any manner of Right or 
Y; 3 Title to the Things which were be— 
ly fore his own, or to the Uſe of them 
C- or he may declare his Will, who 
hall ſucceed him in his Poſſeſſions 
after his Death, which till then is re- 

WD vocable; reſerving in the mean Time 

the Right of Occupancy, and enjoy- 
Wing the Profits of them. The former 

power and Privilege ariſeth from 
the full Property; for ſince that en- 
| W=vics a Man to diſpoſe of his own as 
he pleaſes, it ſeems the principal Part 
Wy of that Ability, that he may, if he 
WT thinks convenicnt, transfer any Part 
3 to another, and ſo provide himfelt 
with ſomething more ſerviceable, or 
s leaft engage a Friend by a Free 
Gift. The latter Method of trant 

Wh 32 ferring 
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Law of Devi ſes 3 
ferring Property has not been ſo eaſi- 
ly allowed; for it has been diſputed, 8 
whether Teſtaments owe their Ori- 
ginal to a natural or poſitive Law. 
For ſince Things, over which the i 
Property was firſt eſtabliſhed, are in- 
tended only for the Uſes of Men in 
this Life, they thought it ſufficient to 
that End, to allow the Occupier the 
Command of his Poſſeſſions during 
his Life, but that the Management 
of what belonged to the Dead, ſhould Z 
be left to the Care of the Living. 

But on the other Side, if we con- 
ſider that Men are obliged to take 
particular Care of their Children and 
others allied to them in Blood, and 
that it's not ſufficient in order to th: 
Peace of Society, to introduce ſuc!l; 
a Dominion of Things, as would 
turn only to the preſent Uſe, finc: 8 
this would create no Jeſs Trou— x 
ble and Confuſion, than the prim. 
tive Community; it will appear ne- 
ceſſary, that the Continuance of every 
Man's Property ſhould not depend on 


Nate 
* 
* LE > 
- * 
— 
1 "a 
oY 
* EE 8 
2 
PRE 


and Rewocations. 


any fixed Period of Time, but be in- 
definite, and ſo paſs down, and be 
continued to others. 
4% Beſides, the Privilege is a grea 
' & Encouragement to Induſtry, which 
X muſt have contributed much to the 
Peace and Quiet of a Statc of Nature. 
For Men were apt to extend their 
XZ Right to the common Productions of 
the Earth too far, and in their Wants 
would caſily perſuade themſelves 
that no Appropriation would deprive 
= them of it; therefore whatever could 
= prevail on them to lay up the Fruits 
„ol the Earth, and to prevent that 
Violence and Rapine which the 
Want of them produces, muſt of Con- 
© 7 ſequence be highly reaſonable; and 
what could be a greater Motive to 
that End, than, after a full Enjoy- 
ment of them in this Life, a free 
Power to difpoſe of them to thoſe, 
. 1 whoſe Intereſt and Happiness ought 
by to be our great Care and Concern ? 
But however reaſonable this natural 
| Y Notion may ſeem of transferring Pro- 
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perty by Teſtament, it was not ad- 
mitted into the Feudal Law; the 
Reatons whercof will appear, if we 
cxamine into the Nature of the old 
Feuds and Tenures. 

A Feud was at firſt no more than the 
Right which the Vaſſal had to take 
the Profits of his Lord's Lands, ren- 
dering unto him ſuch Feudal Duties 
and Services as belong to Military 
Tenure; ſo that the Tenant had 
only the Uſe of the Land, and the 


Property ſtill continued in the Lord, 


Thoſe Feuds the Tenants had at firſt 
but at the Will of the Lord, and 
afterwards they were continued to 
the 'Fcnant during his Life; and while 
they were thus limited, tis no Won- 


der they were not ſuffered to diſpoſo 
of them by "Teſtament, for that does 
not take Effect till after the Death ot 


the Teſtator, at which time the Te. 
nant's Intereſt in the Fend ceaſed, and 
his Eſtate was determined; and there- 
forc he could not diſpoſe of that he 
had no Right to; nor will this Re- 

ſtriction 
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and Revocations. 
ſtriction ſeem unreaſonable, when the 
Feud came to be Hereditary and Per- 
petual, if we make a further En- 
quiry into the Services and Duties, 
that every Feudal Tenant was obli- 
ged to pay his Lord. 

Among many others, Spelman tells 
us, there were Defence for the Lord's 
Perſon, Coumſel and Advice; for the 
Tenant was obliged every three 
Weeks to attend the Lord's Court; 
and direct him as the Cauſes required; 
and the Profit of Mard, Marriage and 
Relief as they fell. Theſe I take to 
have been the moſt beneficial, and of 
greateſt Conſequence tothe Lord. And 
firſt, He muſt of neceſſity have been 
deprived of theſe, had this Diſpoſi- 
ton of the Feud by Teſtaments been 
allowed; for by this Means a Stranger 

night be admitted into the Poſſeſſion 
of the Feud, who had neither Strength 
of Body or Mind to perform. the Ser- 
vices; the Ability of the latter being 
no leſs neceſſary to aſſiſt the Lord in 
his Courts, than the Vigour of the 
B 4 former 
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former was to defend and protect 

him in the Field. 
Again, If we conſider the Nature 
of Ward, Marriage and Relief, we 
ſhall find the Lord by the ſame Means 
diſappointed of take Profits ; for at 
the Death of the 'Tenant, his Heir 
was either within Age, and then the 
Profits of Ward and Marriage accru- 
cd to the Lord; or he was of full 
Age, and then that of Relicf became 
due; for upon the Death of the Te- 
nant, the Land lay empty and fell 
into the Lord's Hands, and the taking 
it out of the Lord's Hands was called 
Releovium, which was in the Nature 
of a New Purchaſe; and it was thought 
very reaſonable, that the Lord ſhould 
have the Education of the Heir, that 
be might inſtru& him in the uſual 
Services of the Feud, it being no leis 
the Intereſt of the Publick than the 
Lord, to have them duly performed; 
but had this way of transferring the 
Feud been admitted, it had been in 
the Power of every 'Tenant to de- 
prive 
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| prive the Lord of theſe Benefits, by 
appointing a Stranger to ſucceel 


him. 

= Bcſides, this way of Conveyanc? 
Z wanted that Solemnity, which the 
: Feudils thought neceſſary to eſta- 
- = bliſh in transferring Lands, that i: 
? at any Time a Diſpute ſhould ariſe, 


it might be the eaſier determined by 


] te Pares Comitatus, who were Wit- 
2 nelles to that notorious and publick 
manner of conveying by Livery; and 
1 = Y for that reaſon I believe Copyhold 
> Land was taken to be out of the Sta- 
d tute of 32 H. 8. For their Surrender 
ce | 5 Which i is required, as well in Deviſes 
it as in other Alienations, anſwers the 
d | © Notoriety of Livery and Seiſin, and 


t Ween out of the Reaſon of the 


Prohibition of the Feudal Law. 

* Z Thus the Law continued till the 
1- avention of Uſes, which were firſt 
1, bound out by the Clergy, to evade 
- © the Statutes of Mortmain ; for when 
in © thoſe Acts prohibited them from 


making any further Purchaſes of 
175 Lands, 
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* Lands, they introduced the Diſtin- 
N | ction of the Civil Law, between the 


| | as they generally fat in Chancery, 
where theſe Uſes were ſolely cogni- 


nxable, ſo they ſuffered them to be 
diſpoſed of by Will, as the U/us 
Fructus is by the Rules of the Civil 
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Uſns fruttus and the Property; and 


Law; rightly judging, that Men are 


moſt liberal when they can enjoy 


their Poſſeſſions no longer, and there. 


fore at their Death would chooſe to 


diſpoſe of them to thoſe, who only 
could promiſe them Happineſs in an 
| other World. 


Uſes, our Feudal Lord was often de 


que Uſe his Heir with the Relief to the 


Proviſion, againſt the other Mifchicts; 
yet they were ſtill continued, princi- 


pally as the Doftor G Student ob. 
ſerve 


* " * WF 8 
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But amongſt the many Miſchiefs 
that followed this Contrivance 0: 


prived of his Services and Profits of ©! 
his Feud ; and though the Statute of 
JI. 7. reſtored the Ward of Ceftuy | 4 


faid Lord, and many other Acts made 
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= ſerves, for the Sake of this Power of 
= diſpoſing them by Will; but that was 
entirely taken away by the Statute of 
27 JI. 8. of Uſes, which transferred 
the Poſſeſſion of the Feoffecs to Ce/tuy 
zue Uſe, and ſo merged the Uſe, but 
7D he Land it ſelf could not longer bo 
Bm conveyed by Teſtament, but by Alie- 
nation in the Life of the Proprictor, 
The People were not well pleaſed 
to fad themſelves ſtripd of a Privi- 
lege they had ſo long enjoyed, but 
grew uneaſy under this Alteration 
| e Reſtriction; and therefore the 
bparliament of 32 H. 8. was the calicr 
; : prevailed on to eſtabliſh that manner 
C 46 Conveyance by Will, ſince they 
found it might be done with {mall 
2 Detriment to the Military Tenures, 
dl 22 which were at that Time in their De- 
= clenſion, 
Il will omit to take notice of the 
particular Clauſes in that Statute, 
and the 34 H. 8. which relates to 
= tioſe Tenures, it being a Matter of 
1 Speculation and Curioſity rather than 
Bald: of 


11 


_ Clauſe which concerns Socage Lands, 


Now, that we may the eaſier com 


in a Will. 
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of Uſe, ſince they are aboliſhed ; but 
{hall confine myſelf to that general 


and impowers every Perſon having a 
ſole Eſtate in Fee-ſimple, or ſeized in 
Coparcenary, or in common in any 
Lands, 5c. in Poſſeſſion, Reverſion, 
or Remainder, to Will or Deviſe 
them, or any Rent, Common or o- 
ther Profit out of them, at his free i 
Will and Pleaſure, to any Perſon, cx- 
cept Bodies Politic and Corporate. 


prehend the nas Points of Law 
which may be reduced to this Head 
of Deviſe, it will be neceſſary, - 


Firſt, To confider who may deviſe 
Land, and to whom it may be de- 
viſed. 

Secondly, What Words paſs a Fee 


Thirdly, What 90 an Eſtate Tail. ; b 
or for Life. 


Fourthly, 
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and Rewvocations; 13 f 

Furt hy, Of Executory Deviſes, 
contingent Remainders, and croſs 
Remainders. 

Fifthly, Of Terms for Years, and 
incertain Intereſts, 

Sixthly, Of Deviſes by Implication; | | 

Seventhly, What Circumſtances are 
neceſſary by 32 H. 8. and 29 Car. 2. 

Eighthly, Of Revocations. 

Nimthly, Of void Deviſes. 


_ OO” EY 


hs 


Law of Deviſes 


Who may deviſe, and to whom. 


HE Statutes of the 32 and 34 
II. S. give this Power to all Per- 
ſons, except Infants, Idcots, Feme Co- 
verts, and Perfons of 7072 {ane memo- 
714; and every Pcrfon may be a De- 
| vitce within theſe Statutes, except o- 
dies Politic and Corporate; and theſe 
| were excepted, becauſe they never 
[74 anſwered the Feudal Services, and 
bg were reſtrained from purchaſing any 
| Lands by Statute of Mortmain. 

43 Elix. c. 4. Yet, ſince the Statute of Charitable 

Hob. 136. 8 N | ä 
Foed's Caſe, Uſes, it has been held that a Deviſo 
to the Principal, Fellows and Scholars 
of Feſus College in Oxoz and their 
BM Succeflors, for Maintenance of a 
Scholar, is good, though ſuch Devite 
had been Mortmain by the Statute 
ct Wills. *s 
i Lev. 284. A. deviſed a Houſe to B. for Life. || 
IS. 30 and after to Truſtees to keep it in 
| Repair, and beſtow the reſt of the 
| Profits 


' / 
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and Revocations. 


4 Pots upon the Reparation of cer- 
Itain Highways. This Deviſe was held 
00 againſt the Heir at Law, and 
1 he Pariſhioners had a Decree for the 
rofits. 

A Wife may be a Deviſce, though © L 112. 
. L Ro. Abr. & 10. 
ot a Grantee to the Husband; for 

s the Grant had been void, becauſs 
the Husband and Wife are but one 
þ Gor in Law; ſo the Deviſe is good 
ccauſe it does not take Effect till 
Eſter the Death of the Husband, and 
ben they are no more one Perſon, 

It has been much doubted whether Dye» 303. 6, 
We Dcviſe to an Infant iz centre ſa Nie 

9:7; be good, becauſe it is not in 1 Lev. 135. 

£ 7 cing to take at the Time of the 

Peach of the Deviſor. And ſince by 

6 ; ne Deviſe they are to take imme— 


7) 


= piately after the Death of the Deviſor, 
1 N ne Freehold can't be put in Abeyancs 
+ BY the Act of the Parties. 


3 [Others held that a Deville to an Bu Drotfens: 
fo. | Infant in pentre ſa mere is good, tho , 705 
le Infant be not iz efſe at the Death + K 4br, 
OY the Deviſor, and that the Free-“ 


hol d 


1 Sid. 153, 
Snob ver. 
Tu cher, 


1 Lev. 135. 


Moor 637. 


Church ver. 


Wyat. 


Law of Deviſes 


hold ſhall not be in Abeyance, b 3 
ſhall deſcend to the Heir at Law | 
the mean time. 

But all agree to this, that a Doi 
to an Infant when he ſhall be bor 
is a good Deviſe, and that the Free: 1 
hold ſhall deſcend to the Heir at Law i 
in the mean time. * 

So it's out of doubt, that if Lend £ 
be deviſed for Lite, the Remain? 
to a poſthumous Child, that this 1; 4 
2 good contingent Remainder, be- 
cauſe there is a Perſon in Being to 
take the particular Eſtate. And if E 
the contingent Remainder veſts du-F 
ring the Continuance of the parti- 
cular Eſtate, or co iuſtauti that 11 
determines, is good. 4 


and Rewocations. 17 


bat Words pa a Fee in a 
2 ; » 
XZ Here we muſt obſerve, that the In- co. In. 9. 5. 
5 gent of the Deviſor will ſupply the : 222, 
; RV ant of thoſe Words which are ne- Bead 11. 
A ; Pury! in Deeds to convey an Inhe- 
itance; as if a Man deviſe Lands to 


WON 

— 

LE 
LY 


Fnother in per petuum, or in Frodo 
to Leslie, or to him and his Aſſigns 
d if For ever, or to him and his; in all 
du- boſe Cafes a Fee- ſimple paſſes by the 


il; for 'tis evident by the Deviſor's 
iention that the Gift ſhould con- 

| ſve beyond the Life of the Deviſce, 

5o if J. deviſes his Lands to Y re. Deviſe39. 
give, ſell, or do what he pleaſes 3.5%, Ale. 
4 With them, theſe Words by the Intent Deer Pi 162. 
che Deviſor, convey a Fee to B. C. 2h. 5. 5 
Pa Deviſe to one & ſanguin ſuo, 
„ a Fee, becauſe the Blood runs 
bat .t rough the collateral as well as the 
5 Unc Line. 


. A De- 


18 


1 Noll; Ahr. 
835. 

Cro. Far. 416. 
Neth ver. 
Ilearing. 


Beal. zo. 


Hob, 5 7 5. 


1 R. Abr, 
B35. 


Lato of Dewiſes 


A Deviſi to a Man and his duc: 1 
ccflors carries a Fee, for by the Word * 
Freeefſors is intended Heirs, 2 ig: 


4 "res ſuccedtt patrt. 
If ane deviſes in theſe Words, | 


releaſe all my Lands to 4. and N 
Heirs, A. has a Fee- ſimple; for when 
the Intention of conveying appears 1 
the Law diſpenſes with the Form in 


WII [Ss 


F I appoint that A. ſhall have my 4 


Inheritance, if the Law allows i. 


or that 4. ſhall be my Heir of ny : 
Lands, theſe Words are ſufficient 0 


convey a Fee; and the Reaſon d 


this Favour allowed in 'Teſtaments 


is becauſe the Teſtator is preſun«M 


4nops concilii at that Time; and tl 
by the Feudal Conſtitution the Fed 
fors in all Conveyances are obl1:g 
to the very Words of the firſt Dom 


tion made to them; yet by the Civil 
Law any Perſon might transfer hl 
Property in any Form of Words tif 
expreſſed his Intention of diſpoſing ih 
it; and the manner of transfcrr 


| 8 
I Lara 


and Rewvocations. 
Lands by Will being derived by the 


Civil Law, as all others were from 
the Feudal, there was a greater La- 


utude allowed of in the Forms of 
& Expreſſion in this Kind of Diſpoſition 
than in any of the reſt, 


If a Man deviſes Land to his Wife 


= for Life, and after her Death to his 
three Daughters, equally to be divi- 
= dc< and if one dies before the other, 
then one to be the Heir to the other, 
5 equally to be divided ; this laſt Clauſe 
gives a Fee to the Daughters, for the 
FEY word Heir is nomen operativum,. and 
3 chicfly in a Will ſhall be taken in it's 
full Extent, and then it reaches the 
„ moſt remote Heirs, 


A. deviles his Land to his Son and 


RS Hcir, and if he dies before his Age 
of twenty-one Years, and without 
due of his Body then living, the 
iy Remainder over; he ſurvives the 
i twenty-one Years, and ſells the Lands. 
ebe Sale adjudged good, for he had 
as Fee-fimple preſently, the Eſtate- 
un Tail being to commence on a ſub- 


C2 ſequent 


i Roll's Abr. 
833, 836. 


1 Sid. 148. 
Collenſon vers 
Wripht, 

2 Leon. 11. 


Law of Dewiſes 


ſequent Contingency, viz. If he die | 

before the Age of twenty-one Year E 
without Iſſue, and then the Remain 
— der was to veſt. 2 
| Moor Fl-153- If a Man deviſes Black-acre to bi 


rs: 


1 Ro. Abr. 844. 
1 Sid. 105. Son; ter, He gives hHite-acre to hi: 


ſaid Son and his Heirs; the Son hatt“ 4 
but an Eſtate for Life i in Blach-acre, 
becauſe there are two diſtinct Deviſes 


. but if he had deviſed Blacłꝶ- acre, and 


„ ———ů— — 


alſo Mite- dere to his Son and bs 
Heirs, the Son ſhould have had“ 
Fee in both; for it is but one int: 
Deviſe, and the word Heir has reh, 
tion to the whole Sentence. 
A. deviſes the Fee of his Houſe tc 
B. and after the Death of B. to , 
his Heir apparent, the Deviſe to Z| 
was ſufficient to carry the Fee 1 | 
præſenti; yet becauſe there can be nol 
Eſtate limited upon a Fee, and it ai-Þ 
Dyer 357: Pears from the Words of the Will, that : 
201, > ! C. ought to have an Eſtate for Life ; 
therefore to anſwer the Intent of thi 
Deviſor B. took an Eſtate for Li: 
the Remainder to C. in Fee, and Ml 
3 mm 


* IE INES + +. Lai WEAELY 7 
- J . « bs 


® * R bes: 
£ 3 
= = 
1 by þ A 
d k » 13 
1 1 


2 
> 
F 


cars 


5 in Groſs; C. hath a Fee, though all 
the Sums of Money together do not Perf 554: 


21 


and Rewyocations. 


this Conſtruction they took both what 
the Deviſor ſcemed to have intended - 
them. 


*X Remainder to C. paying ſeveral Sums c Caſe 


Cro. Elix. 378. 
Cro. 


Fac. $2 re 


0. Car. 158. 


amount to the annual Rent of the 1 Reil. 44r, 


0 « 3 5 2 * . 
Land; for the Deviſe ſhall be intend- 

ad for his Benefit; and if he had only C. E 205, 

an Eſtate for Life, he might die be- 


834. 
Co. Litt. 9. b. 


3 Coe 21. 4; 
But 2 Chan- 


fore he could receive the Legacies «ery Cafes 


ſeems contr as 


out of the Land, and conſequently i 
de a Loſer, for where there is a Sum 


PROT RTE 4 


in Groſs to be paid, there the Deviſce 
hath a Fee, though the Sum be not 
the Value of the Land; as if A. des 
viſe one hundred Acres to Z. paying 
10 J. to his Exccutors, Z. hath a 
Fec- ſimple; for the Quantity of the 


um in Groſs is not material. 


ſo much, or ſuch Sums out of the 
ßjbrofits of the Lands, there the Deviſec 
takes but an Eſtate for Life; for tho 
he takes the Land charged, yet he is 


6 Co. 16. 4. 


But if a Deviſe be to P. paying 
Pollexſ 556, 


3 to 


212. 


1 Bulſtr. 194, 


195. 


Cro. Car. 416. 


Ag. 84. 


Send. 


22 


5 Co. 16. 
Cro. Car. 158. 
l Fones 211, 


15. 


ſo can be no Loſer. 


Law of Dewiſes 


to pay no faſter than he receives, and 


So if the Deviſe had been to B. 
paying an annual Sum to another, 
this had been but an Eſtate for Life; 
for he may pay this out of the yearly | 
Profits without any Loſs to himſelf, 
nor docs the Reſolution in «bb and 
Hearime's Caſe impugn this; for there 
the Devilo was to N. V. and J. // 
and they to pay yearly to another 6 / 
for ever; and then the Will went fur- 
ther, and ſays, if they or their Suc- 
ceſſors deny the Payment of it, then 
the Legatce of the Rent to enter 
which ſhews the Intention of the De- 
viſor, that their Eſtate ſhould not do- 
termine with their Death, ſince he 
meant that their Succeſſors ſhould 
pay the Rent, and therefore it's pre- 
ſumed to deſign them the Land which 
is to bear the Burden of the Rent. 

If J deviſe my Land to 7. S. in 
Conſideration that he will release 
100 J. which 1 owe him, to my Exc. 
cutors. the Deviſee has a F ww" s 


* 


* and Rewocations. 23 
d Z upon his Releaſe of the Debt; for 
the Deviſe ſhall be intended for his 
7 benefit, and an Eſtate for Life may 
boa determined before he can receive 


r, | 

1 100 l. out of the Land. 

ly Ifa Man deviſes 1001. in Legacies, 2 Le. 249. 
f. do be paid within a Year to ſeveral Frea ver. 


ad Perſons out of the Land, of the Value , 555: 
g 3 This Caſe 
ro of 10 J. and then deviſes the Land to aid to be o- 


„another, the Deviſee hath a Fee in the jade 1% 5 


5 Land; for tho' the Deviſe be not to 2 Fore; 115, 
ir. him paying 100 J. yet ſince he muſt 
take the Land ſubject to the Charge of 
n the Legacies, he muſt have a Fe- ſim- 
ple to have any Benefit by the Deviſc. 
= A Man had Iſſue three Daughters, = Lew 162 
de- J. B. and C. and deviſed his Land „ Bibs 
ke to his Wife, till his Heir came to 
ald twenty-one Years, paying to his Heir 
Te 10/. per Ann. and to his Children 
ich 20 J. a-piece, This is a Deviſe of 

the Inheritance to the eldeſt Daugh- 
| in ter, excluſive of the others, becauſe 
af. he has ſhewn that he meant his eldeſt 
K. Daughter to be his Heir, by calling 
ple ber Heir in the ſingular Number; for 
Pe 1 . 4 | C 4 tho 


| 
| 


1 Ro. Abr. 
834. 

Fohnſon ver. 
Herman. 
Stiles 281, 
193. 

1 A704. loo. 
2 Lev. 91, 

2 Chan. Cafes 
262, . 


1 Cb. Caſes 


#26; 387%, 


262. 


1 Jones 380. 
Wilkinſon ver. 
Alerryland, 
Cro. Car. 447. 


Law of Dewiſes 
the Will ſaid further, that if A. his 
Heirdied without Heirs before'T wenty- 
one, then the Land to remain over, 
A Man deviſed his whole Eſtatc 
to his Wife, paying Legacies and 
Debts, his Debts being 20 J. and per- 
ſonal Eſtate but 5 J. The Wife was 
adjudged to have a Fee- ſimple by the 
Words, Vis whole Eftate ; for that in 
common Acceptance is extended to 
Land; but beſides, ſin Deviſes are 


conſtrued as they are really intended, 


for the Benefit of the Deviſce, ſhe 
muſt have a Fee- ſimple, becauſe the 
is to pay a Sum in Groſs, which ſhe 
may not live to receive out of the 
Land, and then by ſuch Conſtruction 
be a Loſer, againſt the Intention ot 
Deviſor. | 

So a Deviſe of all my Eftate res! 
and perſonal for Payment of Debts, 
is a Deviſe in Fee. 


But where a Man is ſeiſed of Black-- 


acre in Fee by Mortgage, which was 


1 Kol. Abr. 834. 1 Alod. 100. Retorts in Equity 30. Marchai: 


v. Twiſden. 


ſorfeite 
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and Revocations.. © 25 


= forfeited, and of Mhite-acre as his 


own Inheritance, and deviſed Mhite- 
acre to his Brother, and then deviſed 
all the Reſidue of his Goods, Leaſes, 
Mortgages, Eſtates, Debts, ready 
Money, and other Goods, whereof he 
was poſſeſſed, after Debts and Lega- 
cies bald, to his Wife, and made her 
Exccutrix and died; this was no De- 
viſe in Fee to the Wife of the mort- 


* caged Lands; for the word Eftate vs 


coupled here with Chattels, which 


3 intended that he meant only Eſtates 
for Years, and the rather becauſe 


Words, whereof he was poſſeſſed, 
ihew that he intended only to give 
her Chattels and the Mortgage 


Money, and not the Inheritance of 
ne Land. 


3 4 Chamkerlai: 
wherein J. S. dwelled, called the er. , 


hHiite Swan in Old Street. to F. N. 2 Fones 195. 
tor, cver. This was 200d to convey N 


e Fee. Simple; And tho J. S. had 
dut a ſeparate Apartment in the 


ö a touſe, and the other Rooms were 


inhabited 


Ee! + 


—ͤä——z —„— ER —— — 


A. deviſed his Houſe or Tenement Cre. Cay. 129 


' 


nou? 


Law of Dewiſes 
inhabited by ſeveral other Perſons, 
yet the whole Houſe paſled, becauſ: 
the Houſe in which he dwelt was de 
viſed, and which was called the 
Il/hite Swan ; which Sign extending 
| | to the whole Houſe, ſheweth tha 

Intent of the Deviſor. 
1 Lev. 212. J. ſcized of Land in Fee, ſettle, 
— Part of it on his Daughter for he: | 
Life, and by his Will deviſes the other 
Part of it to his Wife for one Year 
after his Death, and then deviſed al! Þ 
his Land not ſettled or deviſed, to F. . 


ns 


| to hold to him and his Heirs, aft 
| the Death of his Daughter, and + F 
Wy Lear after his Death; though in the 


Caſe it appeared the Land had b-cy, F 
all ſettled or deviſed, yet by the Be 
viſe of the Land the Reverſion paſſad, 
the Intention of the Deviſor being to 
paſs the Reſidue of his Eſtate-in the | 
Lands which were to veſt in J. S as 
the Contingencies happen, gig. eithcr | 
by the Death of the Daughter, or the 
Expiration of a Year, and not obligcd 
to wait till both happened, and & 
take all together. I: 


„ —— 


— 
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£ N 7 What Words paſs an Eſtate- 
Jail, or for Life. F 


to deſcend againſt the Rules of Law, O Lt. 25. 

| And 1 deviſes Land to F. and 

his Heirs Male, the Law 1 Fugen 

| coluntatis ſupplies theſe Words, of ht s 

* Body, and makes it an Eſtate- Fail ; 

0 if Land be deviſed to one & Semi 

i (no; but if in the firſt Caſe B. 

hach Iſſue a Daughter, who hath Iſſue 

2 Son, he ſhall never inherit; for the 

Rule is, That whoever claims in 

Tail Male as Heir muſt convey his 

| 2 Deſcent wholly by Heirs Male. Moor 397- 
E Lands were devifed to 4. and his It 
wis ite, and after their Deceaſe to their Sin. 419, 


, CAGED, yo 


vi ? 

08 ND here the former Rule will — yy it, De- 
- hold good, that the Intention of & iz. 27. +. 
er | the Devifor will ſupply the Want of 1 228, 
Wy * ode Words which are neceſſary in 229. 

my | © .onveyances at Common Law; but , i= Abr. 
> . þ Deviſe cannot direct an Inheritance Co. Le. 9. & 


—_— ES 2 _ 


— — a 
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Law of Dewiſes 
Children, they having then a Sen and 
Daughter, it was adjudged, in Vile, 
Caſe, that 4. and his Wife had but 
an Eſtate for Life, the Remainder | 
to the Children for Life; for no | 
greater Eſtate had paſſed at Com- 
mon Law, and the Intent of the De- 
viſor muſt plainly appcar, or they will 
never admit of a Conſtruction difte- 
rent from what they would allow in | 


ent 229. Conveyances exccuted in the Life of 


Cro. Elix. 743. 
6 Co. 17. b. 


the Party; and for that Reaſon, it 


Rep. in Equity the Deviſe had been to B. and his 


136. Northsy 


ver. Burbage, Children, or Ifluc, B. having 10: 


at the I. ime of the Deviſe, there 
it may take Effect according to th: 
Rule cf the Common Law, and 
there appears no Intent of the Devi- 
for to induce them to Icave that, 


aud therefore only an Eſtate for Lite 


Tenant with his Children during 


their Lives. 


But if 4. had Joviſid Land to 7 


and his Children or Iſſues, and : 


had none at the Time of the Devise, 
then 


Lr 


* * 2 — " 2 4 n * 
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then he takes an Eſtate-Tail, for it 
is plain, by the Intent of the Deviſor, "i 
that the Children ſhall have the 
Land, and they can't take as imme- 


diate Deviſees, for they were not 22 


e, nor by way of Remainder, for 
the Deviſe was immediately to . 
and his Children, and thercfore they 


' ſhall be taken as Words of Li- 


A F 


© WA 


mitation, dig. as Children of his 
Body. 
If Lands be deviſed to a Man, 7%, r. 


Taylor ver. 
and after his Deceaſe to his Iſſue, Say-r. 


having ſeveral Children, formerly ee ; 
held void for Uncertainty ; for being Li f _ 
Illue in the ſingular Number, but 
one can take, and he is not aſcer- 
tained ; but by Hale, that they may 
all take, for Iſſue is ien collec- 
tigum, therefore after Deceaſe, 
to Iſſue or Children, makes a Tail 
to Children not in eſſe, becauſe 
they take the Benefit from the 
Father, | 

A. deviſed Lands to P. his Son 3 97-09 
and if C his Daughter ſurvived BA. 25 Elie 

and 


30 Laco of Dewiſes 


gy 091-29 and his Heirs, then ſhe ſhould have 
fr. 193. | 
Cre. Car. 41. the Land. It was adjudged that B. 
Te had but an Eſtate-Tail, for the 
$36. Word Heirs muſt be intended the 
| | & == 1% Heirs of his Body, for he could not 
| ; dic without Collat&al Heirs whil: 
his Siſter was alive; but if the Will 
had ſaid, that if J. S. a Stranger, 
ſurvives B. and his Heirs, then be 
ſhould have the Land; there 7. 
had a Fce-Simple, and then the in- 
tended Remainder over muſt be void, 
for it is to veſt on a Contingency «i 
B.s dying without Heirs, which is 
too diſtant to expect, and the whole 
Fec- Simple being in B. there can 
be no preſent Intereſt to veſt in 2 


— IR — — — — — —_— 


. > 4 
' 


” — — 


Stranger. 
Cre. Elis A. having Iſſue two Sons, deviſes 
498. Black-acre to the Eldeſt, and iso- 


acre to the Youngeſt; and if either 
of them die, his Acre ſhould go to 
; the Survivor; and further deviſed, 
having. two Daughters, to each of 
them 10/, It was adjudged the Son 
took but an Eſtate for Life; for th 


the 


= 
| 
| 
| 
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the Conſideration generally gives a 
Fee, yet where there are expreſs 
Words to determine the Intent of the 
Deviſor, which is always the Rule in 


o 2 Wills, there the Deviſe ſhall be con- 
ic ſtrued accordingly ; and here it is 
1: provided, that after the Death of 
„ either of them the Survivors ſhould 
be have both Acres, which declared his 
6 = 1 Intent they ſhould have it but for 


Life, notwithſtanding the Limitation 
of the Payment, 

If 4. deviſes his Land to B. his T 
Son, and if he hath Iſſue Male of his Oe 29. 
Body, lawfully begotten, then the If- 793% 7. 
ſac to have it; and if he hath no I- 
fue Male then to others in Remain- 
der: Bythis Deviſe B. hath an Eftate- *' 
Tail, for where the Deviſor ſaith, if 
he hath no Iſſue of his Body, then it 
ſhall remain over. 'This is as much 
as if he had ſaid, if . had died 
without Iflue Male, which had been 
ſuthcient to create an Eſtate-Tail 
in him. 


ne "IT 
. V. having 


* 
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Cro. Fac 695. FB, having two Sons, C. and 7), u 
Chadork ver. ; - . == 
Cowley. . deviſed Black-acre to C. and hi; WW bi 


4 Folef. 487. Heirs, and Mhite-acre to D. and hs WR 
1 ot Heirs; and farther willed, that the ti. 
. Survivor of them ſhould be Heir to} FEM 
f : the other, if either of them died H. 
> without Iflue ; though the firſt Words F 5 III 
? aäaläaroe ſufficient to paſs an Eſtate in Fee, it 
" yet the ſubſequent Words corre [tic 
5 them, and paſs only an Eſtate-Tail, Þa 
4 and the Remainder in Fce was not A. 
N contingent, but executed, cach Son Þ D. 


being Tenant in Tail of the Part ts NM 
him deviſed with the Remainder to de 
the other in Fee, I. 
o. Lit. 9. b. If a Man deviſed Lands to another, to 
3 without more Words, this is but an Fe 
1 Re. Abr. 834. Eſtate for Life; and if the Dee {AW 
had gone farther, to bim and his af Sor 
—fſigns; theſe Words of themſelves had * 

not enlarged his Eſtate; but if it Þ 
had been to him and his Aſſigns for in 
| _ ever, it had been a Fee. bot 
1 0, 66. b. If Lands are deviſcd to A. for Liſe, Jer 
en, Remainder to his firſt Heir Male, bon 
and the Heirs Male of the Body of Nit 

ſich WE 


— 


[ Pa 
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W {ch Heir Male, the Deviſee hath 

but an Eſtate * Life by the expreſs 

Words of the Will; and the Limita- 

: tion of the Remainder to the Heir 
Male, and to the Heirs Male of ſuch ; | 
Heir Male, is a good contingent Re- | 
mainder in the Heir Male, becauſe 

Fit may veſt eo inſtanti that the par- 
ticular Eſtate determines. 

But where a Man deviſed Lands to Pfr. 219. 

, A. his Son for ever, and after his Whitize a 

Doceaſe the Remainder to the Heir * z, 

ale for ever, with other Remain- 836. eh; 

; ders over; this is an Eſtate-Tail in 

for though the firſt Deviſe, being 

to him for ever, would give him a 
Fce-Simple, yet the ſubſequent I 

Words to his Heir Male ſhew what 

Port of Inheritance the Deviſor in- 

oe bim; and the Word Hi, be- 

ing Nomen all dum, is ſufficient, 

in a Will, to create an Inheritance; 

pot in the former Caſe, the Remain- 

ger to the Heir Male could not be 

| Wootrucd to be Words of Limitation 
Without deſtroying the expreſs Intent 

B D of 
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l Ko- Ar. 


Moar 304. 
Oven 65. 


Cro. Fac. 445, 


695. 

Ring ver. 
Rumbell. 

1 Rol. Abr. 
836. 
Pollexf. 48). 
Hob. 75. 
Moor 864 


roy 64+ 
Dyer 539. 
1 No. Ayr 
833. 
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of the Deviſor, who had plainly giver 
it to the Deviſee for his Life only, 


But in all other Caſes where 5 
Anceſtor takes any Eſtate of Pree-ho!d 


or Limitation to the right Heirs or ; 


Heirs Male, or Heir Male, these 


Words in a Will are Words of Lini. 
tation, 


If Lands be deviſed to 4. and 9 


, Equally to be divided, they hare 
but Eſtates for Life. And this cn 


mean no more than that they ſhout! 


ſeverally occupy the Land. f 
A Man devifed all his Fee Lands Þ 
to his Wife for her Life, and att: | 


her Death to 4. B. and C. his thre: 
Daughters, equally to be divided; 
and if any of them die before the 
other, then the others to be her Heirs 
equally to be divided; and if ti 


all die without Iſſue, then to other Þ 


named in the Will, It was adjudget 
per Cur”, that the Daughters had a 
Eſtate- Tail. 


So where the Deviſe was to a . AM 


and his Heirs, and if he dio without 
3 19 
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due, that then the Land ſhould go to 
J. and B. and the Survivor of them; 
4 adjudged an Eſtate-Tail in the firſt 
#2 Neviſec ; for in/theſe Caſes, the Ex- 
tent of the Word Heirs is confined 
to the Deſcendents, or Iſſue of the 
2 Pody of the Deviſce, ſince otherwiſe 
the Limitation over cannot veſt ac- 
Z cording to the Intent of the Deviſor; 
EZ for even in Wills they will not allow 
EZ a Limitation of a Fee upon a Fee. 
A. ſcized in Fee of a Houſe and | K. 4. 
Land belonging to it, deviſes the 8 
+ Moicty of the Houle to his Wife for 
her Life, Lem, he gives the other 
* Moiety of his Houſe to his ſecond 
Son. lem, he deviſes the ſaid Houſe 
| ; and all the Land belofging to it to © 
his ſecond Son; yet the ſecond Son 
tock but an Eſtate for Life; for the 
ſecond Deviſe to the Son had its Ef- 
ect by conveying a Moiety of the 
2 Houlc and the Land, which he had 
15 by the firſt Deviſe; and there are 
e Words in the Will to create a 
use Eſtate. 


2 : 2 0. 
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I Ro. Alte. : 
$37. 


Cro. Car. 185. 
Spalding's 
Caſe. 

1 Ventr. 230. 


3 Lev. 434. 
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If a Man deviſes Land to his Wife 
for her Life, and afterward to ber 
Son; and if he dies without Iſſus, 
having no Son, that then J. S. ſhall 
have it; the Son, by this Devile. 
takes an Eſtate in Tail Male; tor 
though the Deviſe to the Son, and 
he dies without Iſſue, had been a good 
Tail General, yet when the Deviſer 
went farther, and ſaid, having no 
Son, he thereby explained what -. 
ſue he intended ſhould inherit the ; 
Land, and limited it to the Iue it 
Male. 

A. having Iflue B. and C. deviſed ) 
ſome of his Lands to B. his eldet 7 
Son and the Heirs of his Body, alter Þ 
the Death of his Wife; and if B. died 
living his Wife, then to C. his $01, 
and deviſed other Lands to hi 
other Son and the Heirs of his Bod) 
and if he died without Iſſue, then tx 
remain over; B. died in the Lise c 
the Wife, leaving Iſſue; yet adjuczed 
that C. could not enter into the 
Land while any Ilſue of Z&, {ry 

3 maincd 


D 


| * 
* at 
"ue Med 
3 e mY 9 n | * 


K 
„ 


LE i. 0 r oF 


2 £7 4 pe 


and Revocations. 


mained ; for the Words of the Deviſe, 
If B. died, living the Wife, did not 
abridge the Eſtate-Tail, which was 
given by the former Words, becauſe 
the Teſtator could not be ſuppoſed 


to prefer a younger Son before the, 


Iſſue of the eldeſt, eſpecially when be 
had, in the former Part of the Will, 
ſettled it on the Iſſue of the eldeſt, 
and made the ſame Proviſion of other 
Lands the ſame Way for the youngeſt 
Son. 


A. deviſed to J. for Life; ; and if 


he died without Iſlue, then to remain 
to C. This is an Eſtate-Tail in B. 
for it is not to remain to C. till the 
ue of B. be ſpent, and then they 
muſt have it as long as any of them 
are in Being to take. So it is of 
a Deviſe to B. for Life; the Re- 
mainder to the next Heirs Male; and 
tor Default of ſuch Heir Male, the 
Remainder over. This is a good 
Eſtate-Tail; for the Words Heir and 


Ilie are Nomina collection, and car- 
. ; 1 the Land not only to the imme- 
8 D . diate 


37 


38 


1 Ventr. 231. 


3 Lev. 125. 
Luxjord ver 
Cbeek. 
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diate Heir, or Iſſue, but to all that 
deſcend from the Deviſec, 

If the Deviſe had been to P. and 
it he dics, not having a Son, this 
is adjudged an Eſtate-Tail, becauſ 
the Word Sor is Nomen collec- 
ti cum. 


4. ſeized of Lands deviſed them. 


to his Wife, if ſhe did not mary; 
but if ſhe did marry, then his elde!! 
Son, preſently after her Deceaſe, to 
entcr and hold the Land to him and 
the Heirs Male of his Body, the Rc 
mainder to his other Son in Tail 
Male; the Wife did not marry, „ 
the Court reſolved, that the Land: 


were intailed by the Will, taking | 


the Intent of the Deviſor to be, that 
the Intail ſhould be created in al! 
Events; but that the eldeſt Son ſhow! d 
not enter till after the Deceaſe of the 


Wife, unleſs in Caſe of her Marriage, 


and then to enter preſently. 

A. deviſes Land to P. and the 
Heirs of his Body, and further WII. 
that if B. die, the ſame Lands ſha" 
rema!! 
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remain to another in Fee, yet B. 


1 : -, took an Eſtate-Tail by the Will. 


A Man had Iſſue A. FB. and C. and 


having three Houſes, deviſed them 


all to his Wife, with Remainders of 


one Houſe to cach Child and their 
Heirs ; and if any of his faid Iſſue 
died without Iſſue of his Body, the 
Survivors to have rotam illam par 
tem between them equally to be di- 
vided. The laſt Words carry only 


an Eſtate for Life, in the Houſe of 


7 that dies firſt, to the Survivors, 

tor they imply no more than that the 
whole Part of him that dies firſt 
mall go to the Survivors, and there 
being no' Eſtate limited, it can be no 
o:herwite than for Life. 

A. deviſed all his Lands to his Wife 
until his Son ſhould be of the Age 
ot Twenty-tour Years, and then to 
nis Heir and his Heirs for ever: And 
when he comes to the Age of twenty- 
four Years, that ſhe ſhall have the 
third Part Fs her Life; and if he 
wes before the Age of Twenty-four 

D 3 Years, 


% 


39 


2 Leon. 1 297 
194. 


Hamwhins's 
Caſe. 


N 


Law of Dewvifes 
Years, then ſhe to have it all for 
Life; and after her Deceaſe, if the 


Heir has no Iſſue, the Remainder 
to B. the Remainder to the right 


Heirs of the Deviſor. The Heir 


came to the Age of 'Twenty-four 
Years, but no Intail was created by 
the Will, for the Fee-ſimple de. 
ſcended to him, and the Limitations 
were to take Place if he died be. 


fore the Age of Twenty-four ; which 
he did not. 
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Of Executory Dewi ſes, con- 
tingent R emainders, and 
croſs Remainders. 


N Exccutory Deviſe is a future 
Intereſt which cannot veſt at tne « 

Death of the Teſtator, but depends 
on ſome Contingency, which muſt 
happen before it can veſt, 

As if A. deviſes, that after his Son 
paid 104, to his Exccutors he ſhould 
have his Term ; this is a good De- 
vite of the Term: Or if the Deviſe 
had been to his Son after the Death 
of B. this had been good to veſt thi 
Remainder of the Term in the Son, 
when the Contingency happened; 
and this is, in effect, the Judgment 
in Manning's Caſe ; where a Term 8c. 95. 6. 
of fifty Years was deviſed to B. after 


te Death of C. and C. ſhould have 
it during his Life; it was adjudged 


that this was a good Deviſe of as 


much 
: 


FS 


Law of Dewi ſes 
much of the Term as remained after 
the Death of C. 

The great Queſtion in theſe Caſes 
was, Whether the Diſpoſition ot 
the Term to C. during his Life, 
was not ſuch a total Diſppſition ot 
it, that no Remainder could be 
limited over; and as theſe Evc 
cutory Remainders feem to deſtroy 
the former Rules, ig. That ne 
Eſtate can- be deviſed but ſuch as can 
be made by Conveyance in the Lite 
of the Party, we will enquire hes 
they came to be eſtabliſhed again! 
them. It has been long allowe in 

hancery to ſettle Terms in "F*ul} 
with Remainders over, which were 
to ariſe upon Contingencies; for the 
thought it very ſevere, and again 
natural Juſtice, ſince a Man has a 
abſolute a Power over his Leaſc, 
he that hath an Inheritance has ve 
it, That he ſhould be diſabled tro 
ſettling his Leaſe, as he might 
Inheritance, to make Proviſion for 
Eis Family, and the Contingencis 


0! 
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of it, which were in his View ; but 
the Courts of Law, where the De- 
viſcs as well as other Conveyances 


; : were examined, did not fo readily . 
admit of ſuch Exccutory Remainders 


olf Terms, becauſe it directly thwar- 


BY tcd the Rules of Law; and for that 
# Reaſon all the Judges, in the ſixth Net. 4rg. 9. 


= of Edward 6. delivered their Opi- '* © 


EZ nions, That if a Term for Years be 


x deviſed to one, provided that if the 
Eg Dcviſce die, living 7. S. then to go to 
F. S. that Remainder was abſolutely 


void, becauſe ſuch a Chattel Intereſt 
of a Term for Years is leſs than a 
Perm for Life; and therefore the 
Laie will endure no Limitation 


over. | | 

But the Courts worg not long 20- = Lit. $6: 
Lorne | N 1 yer 358 6. 

= verned by this Judgment; for tho it N g 5, 

might have been reaſonable before the 10. 


Reign of Heu. 8. when Terms for 


fears were very ſhort, and leſs re- 


garded than Prechold Eſtates, be- 
aduſo they were under the Power of 
| ? the Freeholders ; yet when the Leſſees 

1 found 


44 


10 Cole 47. a 
$2. b. 
1 Sid. 451. 
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found their Terms ſecured to they 
by Stat. 21 Hen. 8. cap. 15. which 
impowered them to falſify all Reco- 
veries had againſt the Tenant of th: 
Freehold on  feigned Titles, they 
began to ſwell their Terms beyond 
the Compaſs of a Life; and th: 
Judges, in 19 Eliz. allowed of theſe 
Exccutory Remainders of Terms by 
Deviſes, as they had before by Way 
of 'I'ruſt, that Men might difpof: 


and ſettle them, to anſwer the com. 


mon Conveniencies of Life. 
Then the Chancery, the better to 
fix them in it, allowed of Bills 
the Remainder Man, to compel the 
Deviſce of the particular Eſtate tv 
put in Security, that he in Rem«n- 
der ſhould enjoy it according to th: 
Limitation ; but when they perceived 
that this multiplied Chancery Suits 
they reſolved, that there was no need 
of that Way, but that the Deviice 
of the particular Eſtate ſhould gt 
have Power to bar the Remainde! 
Man; fo that the Law has been 


Aa 
10g 


Bs Rcmainder can be limited over at 
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long ſettled, that Executory Deviſes 
are good, provided the Contingency 
is to happen within one Lite or two 
which are in Being, for there can be . 
no Tendency to a Perpetuity in 
that Caſe, becauſe we are ſure the 
Lives will wear out. 
If a Termor deviſes his Term to or 4 
J. for Life, the Remainder to ano- 610. | : 
BZ ther, though 4. bath the whole Term 0 EI 9: 
in him during his Life, and ſo no 
Common Law, yet it is good by 

= way of Exccutory Deviſe, 
= If a Termor deviſes his Term to 1 Ks. Ar. 
B. for Life, and after to C. his Son, 

then to the eldeſt Iſſue Male of C. 
for Life,” though C. hath no Iſſue 
Male at the Time of the Deviſe, 
= nor at the Death of the Deviſor, yet 
if he hath Iſſue at the Time of his 
EZ Death, it ſhall take the Remainder by 
way of exccutory Deviſe ; for tho' it 
. be a Contingency upon a Contingen- 
ey, yet being limited to fall out in a 
Life or two, which muſt wear out 
7 in 


46 Law of Deviſes 
in a Life or two, 'twas adjudgcd 
good. 

8 Co. 96 h. A. poſſeſſed of a Term, deviſes to 
84 4%. his Wife for Life; and after ber 
Dcath to his Children unpreferred, 
The Wife died, B. being the on!y 
Child unpreferred, ſhall have th: 
Term; for an Executory Deviſe may 
be made to a Perſon uncertain, for 
- fo B. was while the Wife lived, fo: 
ſhe might have been preferred in the 
Life of the Wife, and then ſhouid 
take nothing, 


Cro. Fac. 4. g. poſſeſſod of a Term for Years, 
vid. Tea) deviſed it to his Wife for Life, and 
then that J. his Son ſhould have the 
Occupation thereof as long as he bad. 

Ilue; and if he died without Iſſue 
unmarried, in the fame Manner to 

another Son, the Remainder over, 

This Remainder, upon the Death of 

8 Co. 95. be the Sons unmarried, was adjudged 
N good; for here the Limitation is, it 
he dies without Iflue unmarried, then 
the Remainder over, which is upon 
the Matter if he dies within the 
Terim 
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Term unmarried; for he cannot have 
ue unleſs he marries ; and this is 
a Poſſibility which the Law will 
expect, becauſe it will happen in a 
Life; and there is no Difference be- 
tween the Occupation and the Uſe 
of 2 Term, or the Profits of the 
Land and the Land itſelf, or the 
Leaſe or Farm ; for a Deviſe of any 
of them will carry the whole Intereſt , 
and to this Purpoſe it was reſolved 
between Parker and Plumer, in Cro. 


liz. 190. 


47 


4. deviſes his Term to his Wife 1 8.4. 450. 


tor her Life, and after her Deceaſc 
to J. his Son; and if B. died with- 4 + 
out Iflue, then to C. it was adjudged 
that this Deviſe to C. after the Death NA, sl. 
of B. without Iflue was void, for 
ice it could not veſt while B. had 
laue of his Body, the Deviſe is no 
more than to B, and the Heirs of his 
ody, which without doubt had been 
void; for though Men preſumed on 
the Judges, when they firſt allowed 
of Remainders of Terms after E- 


ſtates 


Cro. Cav. 167. 
1 Ro. Ab. 610. 
7 87. 
ac. 461. 
Not. Arg. 10. 


* 
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Not. Arg. 6. 


I Sid. 451. 
1 Ro. Abr. 
611. 


; Lato of Dewviſes 
ſtates for Lives, and endeavoured te 
bring Remainders upon Eſtates-I att 
within the Reaſons of thoſe Reſo- 
Jutions and Conceſſions; yet the Court 


would never endure thoſe Remair- 


ders, becauſe it is too foreign and 
diſtant to expect them after a Man's 
Death without Iſſue; and, it they 
were allowed of, would make a d. 
rect Perpetuity, which is an unde. 
niable Reaſon againſt any Setti... 
meat; for it is againſt the Nature of 
human Affairs fo to ſettle an Eſtate 
in a Family, that upon Contingency 
or Revolution of Fortune the Owncr 
ſhall have no Power over it; there 
fore the Deviſe in this Caſe to Y 
is an abſolute Diſpoſition of the Term 
to him; for ue is not a Wort of 
Limitation of Time, as Coke ob- 
ſerves in Leonard Love's Caſe, 10 
Co. 87. a. fo that B. and his Exc 
cutors ſhall have it no longer than 
he hath Iſſue of his Body; but the 
Term is totally in-him, and at bs 
Diſpoſal, and ſhall go to his Execu 


tors 
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tors during the Continuance of it, and 
ſhall never, for Default of Iſſue of 
lis Body, revert to the Executors of 
che Deviſor. ide 1 Sid. 37. ſeems 
= contrary. 


Land to 4. and his Heirs, and if he 
dies without Iſſue in the Life of B. 
then to B. and his Heirs; though this 
be a Limitation of a Fee upon a 
3 Fee, yet becauſe the Remainder to 
F. muſt veſt on a Contingency, which 
will fall in a Life, it has been held 
a good Exccutory Remainder. 
I J. deviſes Land to his Exccu- 
tors to be ſold, if the Heir fails of 
Payment at ſuch a Day this is an 
| EExccutory Intereſt to them: So if the 
* of Burrough Fngliſ) Lands 
bad bcen to the cldeſt Son, paying 
ſoch a Sum to the younger Sons; 


and that in Default of Payment, that 


% the Land ſhould go to them and 
dtleir Heirs ; though the Word pay- 
ig in a Will amounts to a Condi- 
: tion, yet becauſe that mult deſcend 
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5 Co. 21. 4. 


Cro. Rliz 833. 


Yarphan 271. 
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to the Deviſee or Heir, and no one 
elſe can take Advantage of his 
Detault, they adjudged it an Exccu- 
tory Deviſe in the younger Son, 
which was to veſt upon the Default 
of Payment in the eldeſt”, and in 
Hamnniſmorth's Caſe, which is the 
ſame in Effect, they compared it tc 
a Deviſe, that if the eldeſt Son did 
not pay all the Legacies, then the 
Land ſhould go to the Legatees, 
in which Caſe it had gone, without 
doubt, for Non-Payment to them; 
and though Faughan cites this Cal 
as parallel to Gardiner and Sheldon, 
yet J conceive the Law will make 
a great Difference between them; 
for in the former Caſes the tutu: 
Deviſe was to veſt in a Contingency 
of the Teſtator's Son and Daughter 
dying without Iſſue, which is very 
foreign and diſtant, and looks dit 
to a Perpetuity : For ſhoulda th! 
future Intereſt be good, the [ug- 
ment in Pell and Brown's Caſe would 
protect it from any Rooney 9 
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othet Alienation of the Heir, which 
would perpetuate an Eſtate, in a Fa- 
mily, which could not be \docked ; 

and I think there is a great Diffe- 


rence between Pell and Brown's Caſe Cre. J. 1 593 3. 


oy | , 
and this of Gardiner ; for in the for- 511. 


Cro. Fac. 591. 
Vangban 277 


mer the Deviſor having three Sons 
4. B. and C. deviſed bis Land to B. 
and his Heirs, paying 200 and if B. 


died without Iſſue, living 4. then to 
= 4. and his Heirs. In this Caſe, they 
W firit adjudged it a Fee- ſimplein B. and 


yet a good executory Deviſe to A. 


in Fee; but this was to veſt on the 
ſingle Life of 4; for if B. died with- 
out IſſuÞ, living J. or without Iflue 
after the Death of 4. then his future 
W [tereſt was never to riſe, 
= And in this Caſe it was adjudged, 1 Lv. 133. 
WT that the Recovery ſuffered by B. could . 595 
not bar the Exccutory Intereſt of . 
for ſince all future Deviſes depend on 
the ſame Reaſon, to allow the parti- 
cular Tenant to deſtroy one in any 


© Caſe, would be in Effect to make all 


uch Deviſes void, or at leaſt uncer- 


E 2 tain, 
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tain, which would be 'very ſevere, 
becauſe directly againſt the Intention 
of the Teſtator, and of ill Conte. 
quence to others: For then ſhould 
a Man deviſe that his Heir ſhou!! 
pay ſuch a Sum to his Executor, or 
ſuch Portions to his younger Chil- 
dren, or they to have the Land; i: 
would be very unreaſonable to allow 
the Heir a Recovery, or any ot! 
Means to fruſtrate the pious Inter- 
tion of the Father to provide for his 
younger Children, or for Payment ot 
bis Debts. 
Fad A. has Iſſue J. and C. two Sons, 
Plunket ver. and deviſes his Land to B. for Lite; 
Fee .g and if he dies without Iflue living at 
29, the Time of his Death to C. and ti: 
Heirs ; but if B. had Iflue living at 
the Time of his Death, then to the 
right Heirs of B. for ever. "This i 
a contingent Remainder, and no ext 
cutory Deviſe to C. for B. took oily 
an Eſtate for Life by the exprcß 
Words of the Will; and the Remait: 
der to C. which was to veſt upon thy 


Cor. tin 
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Contingency of B. having no Iſſuc 
at the Time of his Death, wes notin 
Abeyance in the mean time; yet they 
would not allow the Reverſion to 
be fo in him as to merge the Eſtate 
for Life, and conſequently to deltroy 
the contingent Remainder. 

Baron and Feme ſeized to them 1 Lev. 135," 
and the Heirs of the Husband ; the; = 
Husband deviſes the Land to the 
Heirs of the Body of the Wife, if 


163, 


" WE they attain to the Age of fourteen 
ears. The Wife having no Iſſue at 
the Time of the Deviſe, admitting 

e berxiſe to one not iz ef? to be good, 
then this is good by way of Execu- 

-; WE tory Deviſe to veſt upon the Contin- 
agency of the Heir's being born and 
arriving at the Age of Fourtcen. 

i | 4 hath Illue three Sons, and by > Lov. 202. 
* WE \\i!! deviſeth a Tenement to each Folexf. 479. 
ot them; and further ys That wt 
-| vhen either of the ſaid Children ſhall 
die, the Houſes, Lands, and Goods 


7 © wh 8 have now given them, 
” F ſhall be equally divided between ther: 


Al | . 
1 


94 


3 Bulſt. 61. 
Cro. 7 Far. 260. 


Pollexf. 481, 
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that are living without expreſſing an 
Eſtate to ſupport the contingent Re- 
mainder; and if contingent Renzain- 
ders do not veſt during the Conti 
nuance of the particular Eſtate, 6: 
at the Inſtant it determines, they arc 
deſtroyed ; but whether the Suri 
vors took by way of Exccutory De- 
viſe or Remainder executed, is 10! 
clear from the Books which report 
this Caſe; for Leoins ſays, That 
the Judgment was, that the Sur 
vivors took by way of Executory U. 
viſe ; but Pollexfen ſays it ſhall go 
to the Survivors, 

But either way taken, it differs 
from the Caſe of od and Ingerjole; 
for there a Man having Land in thrce 


= Vills, devifeth the Land of a Vil! 


to cach Son; and if any of his Sons 
dic, that then the one of them to be 
Heir to the other. In this Caſe there 
were no Remainders, norany other 
Eſtates given to the younger Sn 
but an Eſtate for Life in Poſſeſſion 
but upon the Deatli of his eldeſt $0! 


his 


Wo 


— 
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his Heir took his Part by Deſcent ; 
and the true Reaſon of the Judgment 
ſcems to be, becauſe the Words, If 
any of his Sons dic, that then the 
one to be the Heir to the other, were 
void for the Uncertainty which of 


the two Survivors ſhould take when 


the eldeſt died. 

A. deviſed Lands to his Exccutors 
till his Son ſhould come of Age; 
and when his Son ſhould come of 
Age then he ſhould enjoy the Land 
for him and his Heirs. This is a Re- 
mainder executed in the Son, and no 
Contingency ; for the Words «ez: 
and then, in this Caſe, only denote 
the Time when the Remainder is to 
exccute, and will no more make the 
Remainder contingent, than in the 
common Caſe where a Leaſe is made 
for Life, or for Years ; and after the 
Deceaſe of the Leſſee or Expiration 
of the 'Term, then to remain to ano- 
ther, Here tho' the Words be after the 
Term that it ſhall remain, yet it is 


a preſent and no contingent Remain- 


E 4 der ; 


35 


3 Co. 19, 20, 
e. 
Boraſtoz.'s 
Cale. 
Pollexf. 48 6. 


3 Co 21. 


56 


Cro. Tac, 695. 
Chadocł ver. 
Cowley. 


Dyer 303 b. 
Cro. Fac., 656. 
1 Fenty. 224. 
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der; for where Words refer to that 
which muſt needs happen, there ſhall 
be no Contingency. 

A Man having two. Sons deviſed 
Parcel of his Lands to one of them 


and his Heirs, and the reſt to the 


other and his Heirs ; and farther wi! 
led, that the Survivor ſhall be Heir 
to the other, if either dies without 
Iflue. The Deviſces were Tenants it 
Tail, with Remainders in Fee cxc- 
cuted of each other's Part. 
A. having Iſſue five Sons, his Wife 
being enſient, deviſes two Thirds of 
his Lands to his four younger Sons. 
and the Child in Feutre ſa Mere, if 
it were a Son, and-their Heirs ; and 
if they all die without Iſſue Male of 
their Bodies, or any of them, that 
the Lands ſhall revert to the right 
Heirs of the Deviſor: By this De- 
viſe the younger Sons were Tenants 
in Tail in Poſſeſſion with croſs Re- 
mainders to each other, and no Part 
ſhall revert to the Heirs of the De- 
vitor till all the younger Sons be 


0 20 


— 
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dend without Iſſue Male of their 


Bodies, : 
But where a Man having three 
Sons, and ſeized of three Houſes, de- 


viſed a Houſe to each Son and his 


57 


Cro. Fac 655. 
Gilbert ver. 
Mittey & al. 


Heirs, with this Proviſo, that if all 


his ſaid Children ſhall die without 
Iſſue of their Bodies lawfully begot- 
ten, that then all his ſaid Meſſuages 


ſhall remain and be to FJ. S. and his 


Heirs, In this Caſe there ſhall be 


no croſs Remainders to the Sons, but 


upon the Death of any one of them 
his Part ſhall go immediately to J. &. 
who 1s not obliged to wait till they 


. all die without Iſlue, and then to 


take it all together. 

4. being ſeized of H. Meſluages, 
and haying a Son and two Daughters 
by three ſeveral Venters, deviſed one 


then 


Bendl. 212. 

Dyer 3 30. F. 
augban 267. 

Clatchei's © 


W- Mecfuage to B. his Daughter in Fee, abe 
aother to C. his Daughter in Fee; 
and if C. died before her Age of 
W ixtcen Years, B. then living, then 
I her Part to go to B. in Fee; and 
. died without Iſſue, living C. 
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then C. to have her Part to her and 
her Heirs; and if both his fad 
Daughters died without Iflue, then 
both of the Meſſuages ſhould go to 
his Son in Fee. C. died without l. 
ſuc, and her Part went to the Son, 
and not to the ſurviving Daughter, 
becauſe the laſt Clauſe created no 
croſs Remainder. 
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Of Terms for Tears, and un— 


certain Intereſt. 


F a Man deviſes his Land to his 
L Executors for Payment of his 
Debts, and till they are paid the Re- 
mainder over, there is no Doubt but 
the Remainder is good; but the 


Queſtion was, What Eſtate the Exe- 


cutors had? For there being no 
particular Eſtate expreſſed, if they 
= ſhoujd adjudge an Eſtate for Life, 
then their Eſtate might determine be- 


fore they received ſufficient to anſwer 


the End of the Deviſe ; for on their 
Death it could not go to their Exe- 
cutors; therefore it was adjudged an 
uncertain Intereſt which ſhould go 
from Executors to Executors for 
= Payment of Debts. 

ea Man poſſeſſed of « Term for 
(cars deviſes the Lands to another 
= gcncrally, the Deviſee ſhall have all 
4 the 


5 Cor 96. A, 


Cro. Elix.3 15. 


1 No. Abr. 


829. 


Co. Litt. 112. 


b. 236. 4: 


60 


3 Co. 20 b. 
1 Chanc. Ca- 


ſes 113. 


Cro. Elix. 
252. 
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the Term without any Limitation 
to determine upon his Death. 

A. deviſes his Lands to his Exec 
tors till his Son comes of Age; th: 
Profits to be employed in the Perfor- 
mance of his Will; though the Sc 
dies before he be of Age, yet the In. 
tereſt of the Executors continues til 
he might have been of Age, if he 
had lived; for ſince the Intention of 
the Deviſor governs in Wills, it 
might deſtroy that, if the Exccu- 
tor's Intereſt ceaſed on the Death of 
the Son; for it is reaſonable to be- 
lieve that the Teſtator found on 
Computation, that the Profits of th: 
Land would in that Time anſwer 
his Debts, (5c. fo that this is a goo 
Deviſe of the Term till the Son 
would be 'F'wenty-one, tho' he dicd 
betore, 

For this Reaſon it was adjudg«d 
between Smith and Haveris, that it 
a Man deviſed Land to his Wife ill 
his Son was of Age, to provide his 


Children with Neceſl aries; that it 
I tho 


and Rewocations. 61 


the Wife died before the Son was of 
Age, yet her Intereſt did not deter- 
mine by her Death, becauſe it was 
not Matter of mere Confidence, but, 
according to the Judgment in yer, 
it ſhall go to her Executors. 4 
But if the Deviſe had been, that? Ten 221. 
the Land ſhould deſcend to his Son, 
but that his Wife ſhould take the 
Profits thereof until the full Age of 
his Son, for his Education, here is 
nothing deviſed to the Wife but a 
mere Confidence that ſhe ſhall take 
the Profits for the Education of her 
Son ; and by the Will ſhe is but in 
the nature of a Guardian or "Bailiff 
for the Benefit of the Infant, which 
determines by her Death, and her 
Adminiſtrator ſhall not meddle. 
A. deyiſes his Lands to B. and C. 4 Co. 84. 
and the Survivor of them, till $00 /. 
be raiſed out of his Lands; it was ad- 
& judged, in Corber's Caſe, that B. and 
C. ſhould have the Land no longer 
than they might have reccived out 
of it the Profits; and if a Stranger 
enters 
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vo. Elis. Soo. enters after the Death of the Devi. 


2 Sid. 131. 


i Ro. Ak. 831. 


for, they may have their Action for 


the Meſne Profits, but cannot hold 


the Land longer than the Sum might 
have been levied ; for if that wer: 
allowed, they might make it an eter: 
nal Charge on the Heir's Eſtate; but 
if the Heir himſelf enters and diſturb; 
them, they may hold over, for the 
Heir ſhall have no Benefit of his own 
Wrong, or they may have their Ac- 
tion againſt him, at their Election, 
A Term was deviſed to B. and if 


he died within it, the Refidue to 70. 


to C. after he attained his Age 0 
Twenty- one Years, B. died, and then 
C. died before he came to chat Age 
By this Deviſe B. had the whole 
Term in him; for if a 'Fermor de- 
viſes his Houſe or his Term witlout 
more Words, the Deviſee has the 
whole Term, and the Reſidue ot it 
was to go to C. on a precedent Con- 
tingency ; which was when he came 
of Age, which never happened; and 


conſequently his Exccutors can net 
1 have 


Py wo WD. 


ED 


46 142 „17 
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have it; and the Executors of the De- 
viſor have neither an Intereſt nor a 
Poſſibility of one, becauſe he made a 
total Diſpoſition of the Term ; as if 
a Copyholder for Life ſurrenders to 
the Uſe of B. for Life, who is ad- 
mitted, and dies in the Life of A. 
4. ſhall have no Benefit by ſurviving 
him, becauſe the whole Intereſt was 
ſurrendered ; therefore it was ad- 
judged in the Principal Caſe, that the 
Exccutors of B. ſhould have the Re- 
mainder of the Term. 

If a Term for 1000 Years be de- So 2064s 
viſed to A. the Remainder to B. and Doe ver. 
the Heirs of his Body, the whole * 
Term 1s veſted in 4. and B. has only 
a Poſſibility, and no Intereit veſts in 
him till the Death of 4. becauſe by 
the ſtrict Rules of the Common Law 
an Eſtate of Freehold is greater than 
any Term for Years. 

A Copyholder deviſed his Lands 1 Buif 42, 


to J. and B. his two Sons, and to the I 1 


hopley. 
Heirs of their two Bodies begotten, Cr Fac. 259. 


and wills that each of them ſhall “ 183 


Enter 
4 


. i _=_ 
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The Realon enter at their ſeveral Ages of twenty. 
cauſe the one Years; and that his Executors 
leine ſhould take the Profits until they 
nant is the came to their ſeveral Ages of twenty. 
1 ot one Years, the Executors may tak 
the Profits till they are both of full 
Age; for the Will is no more, than 
that his Executors ſhall take the 
Profits of the Land until they ac- 
compliſh their ſeveral Ages of twenty 
one Years, and then they ſhall have 


the Land jointlv. 
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Of Deviſes by Implication. 


HE Law in conveying Eſtates 
did not regularly ſuffer any to 
paſs by Implication, becauſe it is a 
Manner of transferring no Way a- 
grecable to the Plainneſs and Solem- 
W nity of the Law; as if A. ſurrender to 
the Uſe. of D. and B. and the longeſt 
Liver, and for Want of Iſſue to B. the 
W Remainder over to C. this being a 
8 Conveyance by Law, was but an E- 
W ſtate for Life to B. and no Eſtate. 
Tail by Implication ; but as there 
has been great Favour and Latitude 
allowed in the Diſpoſition of Eſtates 
by Will, and in Conſtruction of them, 
the Judges, to ſupport the Intent of 
W the Deviſor, where "tis very apparent, 
have admitted Eſtates by Implication, 
tho to the Diſinheritance of the Heir 
* lat Law. 
As if 4. deviſes his Land to his 
WHeir after the Death of his Wife, this 
I F is 
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Vaugb 261. 


2 Leon. 260. 
1 Ro. Ab. 843. 
13 H.. 17.67 
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Cro. Fac. 75. 
Rep. in Eg. 39. 


Bouwtell v. 
Mobun &* 
Tilaen. 

Bro. Dev. 52. 
2 Sid. 53. 
Van. 265 

2 Lev. 207. 
Smartle v. 
Scholar, 
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is a good Deviſe to the Wife for her 
Lite by Implication; for by the ex- 
preſs Words of the Will, the Heir is 
not to have it during her Life, and 
if the Wife has it not, none elſe can; 
for the Exccutors cannot meddle with 
it; but they doubted in Horton Calc 
in Cyo. Zac. if the Deviſe had been (04 
Stranger after the Death of the Wife, 


whether ſhe ſhould take any Eſtate; 


for that is but a Demonſtration en 
the Eſtate of a Stranger ſhall con- 
mence, and it ſhall goto the Heir 
in the mean Time, who ought not to 
be diſinherited without the apparent 
Intent of the Devifor; and the Autho- 
rity of Brook is directly againſt that 
Opinion; tor, he ſays, if a Man will, 


that I ſhall have his Land after thc 


Death of his Wife, that ſhe hat! an 
Eſtate for Life by Implication ; yt 
the later Authorities have ſettic that 


Point, and with great Reaſon have pre- 


ſerved the Right of the Heir, unleſ the 
Implication neceſlarily excludes him, 
as it does in the principal Caſe. 

2 But 


I and apparent Intent; and this at 
W moſt could have been but a poſſible 
@ Implication, that the Deviſor might 
have intended his Son an Intail in the 
8 Paſture ; which is not ſufficient to de- 
ſtroy the plain Title of Deſcent to 
the Heir at Law. il 


Leſſce ſhall not alien to any beſides % 84, 

his Children: The Leſlee deviſes the 
Term to H. his Son, after the Death 
& of bis Wife; it was adjudged that the 
Deviſe was no Breach of the Conditi- 
on, tor the Wife took no Eſtate by 
lplication, for there can be here but 
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But if a Man deviſes all his Paſture agb. 262. 


Lands in D. to his youngeſt Son; Ce. Car. 368. 
and alſo wills that all Bargains, 


Grants, &c. which he had from C. 
ſhould be to his youngeſt Son and the 
Heirs of his Body; here it was re- 
ſolved, that the youngeſt Son ſhould 


not have an Eſtate Tail in the Paſture 
bol D. by Implication; for the Words of 
B a Will to diſinherit the Heir at Law, 


mult be very plain, and have a clear 


A. leaſes upon Condition that the c Fac. 15: 


1 N. Abr. 844. 


* . — . %. Cw 
* * 
— 2 — — —v ow 


F 2 a 


Rep. in Eq. 
137. 

Piggoi V. 
Penrice. 


Cre, Fac. 75. 
FVaugb. 361. 


A Hor pl. 24. 
augb 265 
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2 poſſible Implication at moſt, and fince 
the Intent of the Deviſor is the bf 
Rule to conſtrue Wills by, it won!d 
be abſurd to ſay, that the Devifor m. 
tended to convey ſuch an Eſtate whic); 
mult forfeit his own; therefore the 
Exccutors ſhall have it while the 
Wile lives. 

A Man makes a Perſon Exccutors! 
ail his Goods, Lands and Chatte! 


and leaves no Lands but Lande ct 


Inheritance; theſe Words will not pals 
the Lands to the Executor, becaulc 
the Heir ſhall not be diſinherted 
without a neceſſary Implication in 
them, for they do not ſignify a Di 
ſition of thoſe Lands to the Exccutor, 
Oz. If it had been Deviled to 
the Executors after the Death of i: 
Wife, ſhould ſhe have an Eftate tor 
Life, or ſhould the Executor bay. 
it during her Life, to perform his WII 
and after her Death as Legatecs: 
A. ſeized of a Manor, Part 1 
Demeſnes, and Part in Services, de- 
viſed all the Demeſhes to his Vis 
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expreſsly for Life, and all the Services 


for fifteen Years, and then deviſed the 
whole Manor to a Stranger after her 
Death ; it was Reſolved that the laſt 
Deviſe ſhould not take Effect till at- 
ter her Death ; and yet ſhe ſhould 
not have the Services for her Lite 
by Implication, but that the Heir 
ſhould injoy the Serviccs after the 


#: teen Years, while ſhe ſtill lived ; 


for there appears no neceſlary Impli- 
cation, that ſhe ſhould have the whole 
for her Life, with an Excluſion of the 
Heir, and a poſlible Implication is not 
ſuſicient to exclude him; for nothing 


3 | but the apparent Intent of the Devi- 


ſor can do that; but if the Deviſor 


ad ſaid, That after the Death of his 
| Wife and the Stranger, the Heir 
mould have the Manor; there the 


Wife by neceſſary Implication ſhall 


ae the whole Manor for her Life; 
er tne Deviſor's Intent is plain, That 
| the Heir is not to have the Mano 
= whit: the Stranger and the Wife 


F 3 £5: live, 


70 


Cre, El. 16. 
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lives, and the Stranger cannot take 
any Phing while ſhe lives. 

From this it appears that the Rule 
iz, where a Deviſec takes any Thing 


by an expreſs Deviſe, he ſhall not 


have any other Thing deviſed by the 
fame Will by an Implication, is de. 
ſtroyed by the Diſtinction of a nece!- 
{ary and a poſſible Implication ; f. 
the former Caſe proves that a ncce!- 
{ary Implication will give an Ffta!: 
tho' the Deviſee took by an expie's 
Deviſe before, and a poſſible Inpli- 
cation is ſufficient in no Caſe to con. 
vey an Eſtate in Diſinheriſon of the 
Heir, for that is the principal Pont 
between Gardiner and Sheldoz ir 
Paughan, where the Words of tir 
Will appear to be, That in caic ry 
Son G. and M. and K. my Daughters 
dic without Ifluc of their Bodies, th. 
my Lands to remain to my Þ: 


phew V. It was judged that the B. 


viſe to G. being Son and Heir, was 
void, and that the Daughters tool 
Eſtate by that poſſible Implication ; 
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but their dying without Iffue is only 
a Deſignation of the Time when the 
Nephew is to take, 

4. deviſed to his Wife 600/. to be 
paid to J. S. for the Payment of the 


Lands he purchaſed of hum, and are 
already fettled on her for her Join- 
ture; the Lands were not ſettled on 


at Law by Implication ; ſo that the 
| Devitor was only miſtaken as to the 


have them by the Will, and conle- 


* Legacies, and deViſed 100/, to his Cees. 
| Heir at Law, This was decrced a 

good Deviſe in Fee, but no implied 

Frust aroſe to the Heir at Law for 

che Surplus; for by that Conſtruction 

deb viſee would have no Bene ſit by 

the Deviſe ; beſides the Legacy of 

ioc! to the Heir at Law, is in this 


| her; and adjudged they did not paſs 


by the Will by Implication ; for there 
appears no Intent that ſhe ſhonld 2 


quently they cannot palsfrom the Heir 


dettlement of them in his Life-Time. 


4. deviſed all his Eſtate Real and my C4. 196, | 
erfonal, for Payment of Debts and Now v. 1 


F 4 Caſe | 
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Cafe an Excluſion of the Heir from 
any further Benefit 
A. has Sons, B. and C. and deviſe; 
Part of his Lands to B. in Tail, and 
the other Part to C. in Tail, and if - 
ny of his Sons died without Iſſue, tha! 
the whole Land ſhould remain to ; 
Stranger in Fee; C. died, yet the Stra- 
ger could not enter into his Part, fur 
the other Brother took it by Implic: 
tion, the Words of the Will beine 
That the whole Land ſhould rem iy 
to a Stranger, which he cannot have 
while either of the Sons or any liluc 
of their Body be living. 
Another Rule relating to Devi! 
by Implication is this, that where i. 
Deviſce takes a particular Eſtat cf 
Inheritance by expreſs Words in 
Will, fuch Eſtate ſhall not be ch 
ged by Implication ; for ſince Dc: 
by Implication are allowed in f 
to Wills, that is where the Intention 
of the Teſtator may be preſume], tc 
Judges will ſupport it, tho it bet 
exprelled in plain W on, yet tb 


Pn 


and Revocations. 


13 


10 Room for ſuch Conſtruction where Pier 17. 12. 


the Deviſee hati an Eſtate given him 2 
by expreſs Words in the Will; for 
that would be to over-rule the plain 
Meaning of the Teſtator againſt his 
own Words, And therefore if A. deviſes 
to B. for Lite, the Remainder to C. 
and the Heirs Male of his Body; and 
it ſhall happen that C. ſhali die 
without Heirs of his Body, then the 
Remainder to D. This is but an Eſtate 
in Tail Male to C. beEauiſe that E- 
ſtate being given to him by expreſs 
Words, ought not to be over ruled by 
implication, that the Teſtator intended 
him a greater Eſtate by the Words 
be chance to die without T{cirs of 
bs Body. 


Bend. pl. 114. 
Moor 113. 

2 Lev. 226. 
1 Vent, 239. 


A Deviſe to A. 4 his Heirs Male, J Pulfty 63. 
an . if he dies without Heirs ot 5 is Bo- Dyer in Mar. 


5 , then to remain to FB. in Fes, This 
too is but an Eſtate in Tail Male to 
d. tor the Law ſupplies the Words of 
's Pody ; and ſince the Deviſor only 
gave it by expreſs Words to him 
and his Heirs Male, it would be 
againſt 


LI. 8 
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againſt his plain Words to let in his 
Iflue Female by Implication, on the 


other Words, oiz. If he dies without 


Bendl. 212. 

Clatebe Caſe 
Ivor 330. 5. 
aug, 267. 


Heir of his Body. 

A. having Iſſue a Son and two 
Daughters by ſeveral Venters, the Son 
died leaving two Daughters, and then 
A. deviſes one of his Meſſuages to %, 
his own Daughter, and her Heirs {4 
ever, and his other Meſluage to C. 
his Daughter, and her Heirs for ever, 
and if B. died without Iſſue, living, 
then C. ſhould have B's Part to her 
and her Heirs; and if C. die before 
the Age of fixtcen Years, then 5, 
ſhould have her Part in Fee; and it 
both his faid Daughters ſhould dc 
without Iſſue of their Bodies, then his 
Grand-Daughters ſhould have tb: 
Meſſuages. C. died without Iſl ue, 
having paſſed her Age of ſixtccn 
Years. The Grand-Daughters 
Judgment for her Part; and 
Words of the Will, bis. If his 
Daughters died without Uſuc oft! 
Bodies, did not create croſs Remain 
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ders of each other's Part by Implicati- 
on, but only denoted th Time when 
the Heirs at Law ſhould have the 
Meſſuages. For, ſays the Book, No 
ſuch Implication will ſerve when 
there is an exprefs Gift and Limita- 
tion made to the Devifces by the Te- 
ſtator himſelf. 


What 
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What Circumſtances are neceſ 
fary by 32 Hen. 8. and 29 
Car. 2. 


N the Circumſtances of a Will 

the firſt that occurs is Writing, 
and this the Statute makes abſolute. 
ly neceſſary to be done in the Lite of 
the Teſtator, the better I preſume. to 
prevent all Frauds and Diſputes which 
this Manner of Conveyance will.b: 
liable to; but here it will be necetla- 
ry to diltinguiſh between the Frau: 
that concern Lands in Military 'i -- 
nure, and thoſe of Burgage-'Tenurr 
and Gavel-kind ; the former Sort. for 
the Reaſons before noted, were not 
deviſeable'til] the Stat. 32 Hem. S. 
therefore the Circumſtances Which 
it appoints in this new Diſpoſition of 
Land wilt be obferved ; but the. 
are not requiſite in deviſing the let 
ter; for the People of Kent, Where 
the Cuſtom of Gavel-kind moſt pie 
Vails, 
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vails, happily ſecured their Land 


from any Innovation of the Conque- 
ror; ſo that after the Conqueſt they 


ſtill continued Free, and not ſubject to 


the Feudal Duties, the Preſervation 
of which hindercd this Diſpoſition of 
other Lands; therefore that People 


ſtil! continued their old Power and 


Cuſtom to diſpoſe of their Lands ac- 
cording to the natural Notion of Pro- 
perty by Will, or Alienation; ſo that 
Lands of this Tenure are not ſubject 
to the Circumſtances required by 
that Statute, becauſe they were de- 
\1{cable before. 


For the ſame Reaſors, Lands of c., 7 111. 


Lurgage-Tenure might after that 
Hat. have been deviſeable by Will 


Nuncupative ; for whoever had the. 


Seigniory of theſe Lands, the Fec-Sin- 
ple ſeems generally to have been in 
tne Corporation, which rather intend- 
ed the Improvement of Trade than 
the Military Services; and as an En- 
couragement to that, the Inhabitants 


cr Tenants of thoſe Burroughs, were 


allowed 
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allowed to diſpoſe of thoſe Land: by 
Will, forProviſions for younger Sons; 
the Eldeſt being generally ſettled 
in his Father's Trade in his Lite. 
Func, and conſequently provided 
for. | 
A. declares to B. his Will was, that 
C. ſhould have his Lands, B. recit:. 
the Words, and asked A. if that we; 
his Will, who anſwered it was; 7, 
wrote down the Words without th: 
Appointment and Conſent of , 
his Life; and this was adjudged a 
void Deviſe within the Stat. becaulc 
it was done without the Conſent or 
Command of the Deviſor, but of te 
Party's own Head; but if B. ha 
wrote the Will, and afterwards hc 
had read it to 4. who had agrecd, 
this ſubſequent Aſſent had made it as 
valid as if it had been firſt wrote b 
his Appointment. 

If a Man expreſſes in a Letter, 
that his Land after his Death al! 
go after ſuch a Manner; this has 
been adjudged a good Deviſe. 


Nu 
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But, beſides this Circumſtance of 
Writing, which is called the Incepti- 
on of the Will, there are others to be 
- I conſidered, viz. the Progreſſion. or 
« Publicatigh of it, and Conſummation 
by the Death of the Teſtator; and we 


t {T7 muſt carefully confider his Ability 
ard Intent at every one of theſe 
Times. 

Poor if 4. be ſeized of ten Acres in 3 C. 31- 4. 
c i g Vee, and deviſes all his Lands to B. 5 . 
n | ; and then purchaſes Black-acre ; this 

a © ſhall not paſs by the Will, according 

to the Judgment in Brett and Rig- 

o © 4o0z's Caſe, for the Statute only im- 

my ; powers Perſons having Lands to de- 

id Bl viſe: But 4.had not Black-acre at the 

ns making his Will, and therefore not 

0 within the Statute ; beſides, {ince the 


latent of the Deviſor is the beſt Rule 
in Wills, it will be very reaſonable 
to conclude, that he never deſign'd to 
cConvey Black-acre, ſince he had it not 
in his Power when he ſettled the 
= Diſpolition of his other Poſſeſſions. 
but if 4, by his Will had deviſed the F ⁹⁹] s 
2 Manor 
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Manor of Dale or Black-acre, vart\. 
cularly ſpecified, and afterward. 
purchaſed it; this Deviſe, they fay, 


may carry the purchaſed Land, 0 
the Dzvifor had it not at the "Tins 
he made his Will, for there appear 
to be his latent to purchaſe it for that 
End; fo if in the former Caſe he had 
publiſmed the Will after the Purchase, 
that would carry the Land, for thi 
a Publication of a Will amount? 
Law to a Making, and fo is in tr 
nature of a ncw Will. 

It a Man orders another to write 
his Will, and to give Black-acry te 
7 S. and his Heirs, and ]} pee 

to J. N. and his Heirs ; the W. 
ſets down the Deviſc to J. S. but 15 
fore the Deviſe to 7. N is written, 
the D-viſor dies. Theſe being a 
veral and diſtinct Deviſes, 7. 8. miy 
claim his, becauſe it was tully 
expreſſed and written according to 
the Intent of the Deviſor ; but if the 
Writer had ſet down a Deviſc in 


Fee, where the Deviſor only inten 


cd 
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d an Eſtate for Life; or if he had 
made an Eſtate upon Condition, where 
tie Deviſor mentioned an abſolute 
pate; theſe are void Deviſes, 

* becauſe they are no way Ccorre- 

ſpondent to the Intent of the De- 
vir; but if, in this laſt Caſe, 
| 7 the Deviſor upon Reading the Will 
N : had diſallowed of the Condition as 
no Part of his Will, but that it Cr. El 100. 
ſhould ſtand good for the reſt ; this . 

nad made the Eſtate abſolute, accord- 

ing to the firſt Intent of the Deviſor, 
0 tho there had been no Alteration in 
eie Will during his Life. 
agrees with B. for the Purchaſe 1 chan Caf 
ok Copyhold Lands, which were ſur- 3% | 
2 rendered out of Court to the Uſe | 
„ef but before Admittance 4. dies 
id of other Copyhold Land, ha- 
os made his Will ſubſequent to the 
; Contract, and thereby deviſed all his 
0 


Copyhold Land to J. S. And it was | 
ruled in Chancery, that the Copy hold | 
agreed for, paſſed by the Will; for | 
Latter Agreement the Purchaſer might _— 
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in Equity recover the Land, and g 
lige B. to execute a Conveyance, 
and till ſuch Conveyance exccuted, 
the Vendor ſtood ſeized in Truſt for 
the Purchaſer as he ſhould appoint, 
and therefore if after Articles agree 
on for a Purchaſe, the Purchaſer de. 
viſes the Lands, and dies before Con- 
veyance executed, yet the Land pat 
feth in Equity; for tho according to 
ſtrict Notions of Law, the Deviſor hat} 
not Lands within the Stat. till a Con. 
veyance be executed, and he e 
becomes ſeized of them; yet after 
the Articles of Purchaſe, the Purchi- 
ſer is only conſidered as Maſter of th: 
Land, and therefore in Equity wil 

be allowed to diſpoſe of it. 

ed a. What amounts to a new Pub cal. 
I em. 341. ON, and the Effects therof. A new Pub- 
FI.Con-344-4 lication of a Will is in Effect making 


Moor 44. : 
1 Ro, Abr. it a new Will; ſo that, after ſuc Pub. 


7 lics tion, it has the F d Opers- 

C El; . F IC don, 1 das OrCeèe ande pe 
. 995 tion of a Will juſt made at the me 
of ſuch Publication. Therefore if 1 


Man deviſeth all his Lands, and af 


ter wach 
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tervzards purchaſes other Lands, and 
then new publiſhes his Will; this new 
Pablication has made it a new Will, | | 
and conſequently by the Deviſe-of all | 
his Lands the new purchaſed Lands 
ſhall paſs; for there is no Neceſſity to 
make any Alteration in this Caſe in 
the Will. becauſe the Words are ſuffi- 
cicnt upon the new Publication, to 
carry all the Lands he is ſeized of 
at the Time of the Publication. 
> Bur this muſt be underſtood with 
this Limitation, that the Words of nel 
the Will at the Time of the new 


Publication be proper to convey, and 
ſuficiently denote the Perſon of the 


Deviſce; for if there be any Change 1 
between the Time of the firſt making 1 
of the Will and the new Publication ; 
in ſuch Caſe, the Publication will not 

alter the original Intention of the De- 

| Viſor, nor the Import of the Words 

ok the Will, ſo as to make the Per- N 
ſions named in the Will to take in a _ 
different Manner than was intended pf . 


by the orginal Words of the Will ; Brett, v. 


Ripdon. 
G 2 and i Vents, 341» 
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and therefore if a Man deviſes Land 
to J. S. and his Heirs, and J. S d 
in the Life of the Deviſor, a c 
Publication will not make the Heir 
of J. F. take by the Will; for the th 
Deviſe was to F. S. and his Heir, 
and from thence it appears to bc the 
Intention of the Deviſor, that his Hcir; 
ſhould have the Land, yet becauſe 
they were named in the Will to take 
by Deſcent and Limitation of Kite, 
and not as a Deſignation of the Per- 
fon that ſhould take immediateh, 
the Deviſe was void, and the ney 
Publication could not make it £900, 
for the Publication makes no Altera- 
tion in the Will, and has no Other 
Effect than this, That if the Word: 
be proper to convey and deſcrib tl 
Perſon to take, it makes that il! 
tho' of never ſo long a Date, ts 
as perfectly new as if but then nde 

Nor would it be any Alteration it 
the Caſe, if the Teſtator at the Hime 
of the new Publication had taken 


Notice of the Death of J. &. and 
there⸗ 
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thereupon had ſaid that the Heir of - 
7. $. ſhould be his Heir, and have 
all the Lands which J. S. ſhould 
have had, if he had ſurvived the De- 
viſor; for ſuch Words being never 
put into Writing (which the Law on- 
ly takes Notice of) are of no Effect. 
J. F. made his Will in Writing, 
and deviſed Lands to his Son J. S. and 
his Heirs. The Son died afterwards 
in the Life of the Teſtator, after 
whoſe Death J. S. made a Codicil, by 
which he gave Part of the Lands de- 


viſed as aforeſaid, to a Stranger, and 
1 Ventr 347. 


afterwards declared by Parol, that \, 
his Grandſon 7. F. ſhould have the Berrier. 


Land which his Son J. F. ſhould have? Ju 346. 


we Grandſon was not to take origi- 
nally by the Will; and 'tis as plain 
that the new Publication makes no 


2 Fones 135. 


bad]; yet neither the Publication nor % 455. 


the Parol Declaration would carry the es or 


Land to the Grandſon ; for 'tis plain 3 & 845. 


2 Lev. 243. 


Alteration in it; and then the Paro! 


3 Declaration being no Part of the Will, 


+ cannot Change the Deviſe from J. K. 


G 3 the 
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the Son to J. S the Grandſon for 
no Parol Declaration can carry Lands 
to one Perſon, when the Words o the 
Will plainly intend them to another, 
but when the Deviſor has two Son. 
named John, a Parol Averment will 


be allowed to prove which of them 


he meant; for ſuch Averment is con- 
ſiſtent with the Will, and whether the 
Elder or the Younger takes, tis ſtill 
John the Son that takes, according 
to the Letter of the Will. 

If a Man deviſes certain Land, and 
afterwards aliens it to a Stranger, and 
re· purchaſes it, and then ſhews his In- 
tention that the ſaid Will ſhall ſtard 
as his laſt Will; this is a new bl. 
cation, and the Land ſhall paſs as it 
it had been never aliened by the 
Deviſor; for the Publication mace i 
a new Will, and the Words of them- 
ſelves were ſufficient to carry the 
Land without any Addition. 

It a Man deviſes the Manor of D. to 


J. S. and then makes a Feoffment tod 


Stranger, but no J. ivery is made, and 
iber 
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afterwards the Teſtator makes ſome 
other Alteration in his Will with his 
own Hand, as changing his Executors, 
and makes other Alterations in the Le- 
gacies given of his perſona] Eſtate; yet 
this ſeems to be no new Publication to 
paſs the Manor of D. for tho tho Feot- 
fee by Omiſſion of Livery, was only 
Tenant at Will, ſo that the Deviſor 
nad ſtill Power to convey; yet the 
Feoffment without Livery was a Re- 
vocation of the Will, and the making 
of a new Executor, and the giving Le- 
gacies out of the perſonal Eſtate, ha- 
ving no Relation to the Land, was no 
new Publication to paſs the Land, 
which was revoked by the Feoft- 
ment. Ou. 


But it a Man deviſes all his Lands 
a Moor 404. 
in D. and afterwards purchaſes more C Ele 495. 
Lands in D. and J. S. deſires to Birkin v. ” 
purchaſe from him the Lands which Parruco:. 
be bought laſt ; but the Deviſor re- 
luſes, and ſays, it ſhall go to the Ex- 
ecutors, who were likewiſe the Devi- 


lecs; and afterwards he annexes a Co- 
G 4 dicil 
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dicil to his Will, by which he males 
a further Diſpoſition of his perſc4! 
Eſtatc, and then dies; this is a . 
cient Re- publication of his Will to pa 
the new purchaſed Lands, for th. 
riginal Words of the Will were füße. 
ent to carry the new purchaſed Lands 
the Annexing the Codicil ſufficicnt!y 
declared the Teſtator's Intention at 
it ſhould ſtand in it's full Extent. 
The Stat. 32 Hen. 8. which &:! 


introduced this Diſpoſition of Landy 
Will, did not tye a Man down tothe 


Ceremonies of the Civil Law, wh:c! 
in Civil Teſtaments required feu 
Witneſſes; but on that Stat. if 
written by the Deviſor himſelf, u: by 


any other by his Direction, it ws 
grecd a good Will within the At 


The Legiſlators in this might probab!y 
have followed the Reformation m 
in the ancient Civil Law by the 


q 


thenticks, by which a Fathers 


ſtament amongſt his Children was 
lowed to be good, if it was writ 


either by his own Hand, or by any . 
ti 


er 
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ther by his Direction or Command; 


but this Liberty was found inconve- 
nient on this Account, That it fre- 


quently encouraged forged Wills, and 
Gnbornation of Witneſſes to prove 


89 


them ; which Miſchiefs to prevent, 29 Car cap. 3. 


the Statute of Frauds and Perjuries 
has declared, that all Deviſes of 
Lands and Tenements ſhall be in 
Writing, and ſigned by the Party 
deviſing, or ſome other in his Pre- 
ſence, and by his Direction, and ſub- 
ſcribed in his Preſence by three or 
four Witneſſes, or elſe ſhall be void. 

And that no ſuch Deviſe in Writing 
hall be revocable, otherwiſe than 
by Writing, or by Burning, 'Tearing, 
or Cancelling the ſame, by the 
Teſtator, or in his Preſencc, or by his 
Content, | 

Upon this Statute it has been ruled 
in Equity, that a Will of Lands at- 


| tilted by three Witneſſes, who ſub- 
ler:1bed their Names at the Requeſt 2Ch.0:/5199. 


1 


Times, is a good Will, tho' the Wit- 


ot the Teſtator, tho' at ſeveral 


3 | neſſes 


3 Lev. 1. 
Semain v. 


Stanley 


Law of Dewiſes 
neſles were never once preſent toge. 
ther. 


J. S. made his Will, and wrote! 
with his own Hand, and begun it 
thus: 7 J. S. make this my lat, 


and Teſtament ; but did not ſubſcrilx 


his Name, yet this was adjudged 4 
good Will, and ſuſficient ſigning by 
the Teſtator within the Statute, to pa! 
Lands, it being ſubſcribed by three 
Witneſſes in the Preſence of the Teſta. 
tor; for his Name being written in 
the Will, it muſtbe a ſufficient {ig1in; 
within the Statute, ſince the Statuic 
has not appropriated any particular 
Place in the Will, cither Top, Bos 
tom, or Margin for that Purpoſe; 
and therefore neceſſarily the 'Teſtator 
is at Liberty to put it where hc 
pleaſes. 

If the Deviſor only put c his Seal to 
* the Will without ſigning it, this ſc-ms 
to be a ſufficient Signing it within e 
Statute; becauſe Signing is no 11197? 
than a Mark to diſtinguiſh a Man 5 


and 


* 
= - 
= 
ty 
1 
1 
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and Sealing is a ſufficient Mark to 
know it to be his Will. 

If a Man makes his Will, and ſigns it Law is 
as the Statute directs, but the three 2 Edieflen 5 


Witneſſes ſubſcribe their Names to it >; erg 5th. 


in a Room adjoining” to that where z 4.260 


the Teſtator lay, but out of his Sight, *: © 
ſo a5 he could not ſee them ſubſcribe 


their Names; this is no good Will with- 


in the Statute to paſs Lands, becauſe 
tho Witneſſes did not ſubſcribe their 
Names in the 'Teſtator's Preſence, as 


the Statute expreſsly directs. 


A. makes his Will, and two Wit- 
neſſes ſubſcribe their Names to it in 
his Preſence ; afterwards he makes a 1.68, 88. 
Codicil, and by that confirms the Will Z 
in what is not altered, and makes Cart. 35. 
a Diſpoſition different in ſome Parti- 
culars from the Will, and one of the 
Witnefles to the Will ſabſcribes the 


© Codicil with a third Perſon; yet this is 
nc good Will within the Statute, be- 
© caule not ſubſcribed by three Wit- 


nelles, for the third Witneſs that 


| | ſubſcribed the Codicil is no Witneſs * 


3 to 
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to the Will, nor can he prove it; azz - 
the three Witneſſes mult ſo ſubicribe, 
to be able to prove the whole, which 
the third cannot do in this Caſe, be- 
cauſe he is not Witneſs to the Will 


Of 


v— C 
* 


2 * 


and Rewocations. 
Of Rewocations. 


V TILLS and Teſtaments being 
the laſt Declaration of a Tc- 
ſlatox's Mind in the Diſpoſition of his 


Eſtate, it follows, that they are un- 


{table and ambulatory 'till the Death 
of the Teſtator; and ſince the laſt De- 
claration takes Place, and is admitted 
to be the Will of the Teſtator, it muſt 
necelſarily be a Countermand and Re- 
vocation of all, or fo much of the for- 
mi Wills, as are inconſiſtent with, 
or contrary to, this laſt Declaration of 
the Teſtator's Mind. Now here 
we muſt enquire what Acts of the 


| 'Tctator will amount to a Counter- 

mand or Revocation of a Will; and 
| this cither before or ſince the Statute 
of Frauds and Perjuries. 


Betore the Statute of Frauds and 


berſuries, a Will might have been 
E icvoked by Parol, tho' never reduced 
© into Writing; becauſe Words delibc- 


| rately ſpoken by the Teſtator, were 


looked 
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1R-.4b 614: looked upon to be as full a Declara. 
yer 310. . R . 
Cre. Fac.g97. tion of his Mind, as if they were 
written by himſelf, or any other by 
his Direction; and therefore, wl:-re 4 
Man revoked his Will by Parol the 
Preſence of three Witneſles, requiring 
them to take Notice of that his pre- 
{ent Revocation ; and further decla- 
red, that he would alter it when hc 
came to D. but before he got thither 
he was murdered ; yet the Will was 
allowed to be revoked by theſe Words, 
tho' never put in Writing. 
Re. 4br.5'5- But Words in the future Tenſe arc 
Cro. Fac. 497. 
Cranwell v. not ſufficient to revoke a Will, as i! 
—_ the Teſtator ſays, that he has made 
2 Sid. 75. his Will, but that it ſhall not ſtand, or 
Harriet v.Sly. n . f 
Gedolph, 456. he will alter his Will, theſe amount to 
no Revocation, for here is only « De- 
_ claration of what the Teſtator i tend, 
to do, but no Act done; and this is fo 
far from being a Revocation, that 
without any further Act purſuaut to 
thoſe Intentions, the Preſuimption 
ſcems rather to be, that he has altered 


them, and conſequently the Will 


ought 
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ought to ſtand as if he had never ſpo- 
ken ſuch Words. 

So it is if a Man deviſes Land to , N., 4, 
7. S. and afterwards ſays he will 613. 
make a Feoffment of it to another; 
this without any further Act is no Re- 
© yocation for the former Reaſon ; nor 
would it alter the Caſe, if the Teſta- 
tor, after the making ſuch Will, had 
covenanted with another to make a 


Feoffment; for the Covenant is but 


a more ſolemn Declaration of his 


> 7ind, but a bare Declaration of a 


Man's Intentions to revoke a Will, 
= will never be allowed a Counter- 
mand of a folemn Act; nor will a 
Court of Equity interpoſe in ſuch a 
+ Caſe, unleſs the Perſon lay under 


bome Diſability or Impediment which 


r HY OP Rune Þ W's 


— — 
— — 


* 
* 


hbiadered him from executing his In- 

= tentions, 

© But if the Teſtator, purſuant to ſuch 

Id | i Ro. Abr. 
Covenant, had made a Charter of 61s. 
Fecoffment with a Letter of Attor- Hr 429 
3 # ontague VV. 
© ay to make Livery ; but for want Jene, 
Y ok the Execution thereof nothing 

1 paſſes 


© 
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paſſes by the Livery, yet this is 4 Re- 
vocation of the Will; for here is x 
preſent Intention of the Teſtato» de- 
clared by a ſolemn Act, and it (ail; 
in ſome Circumſtances, 
Fog Air, So if a Man deviſes Land to J. 5, W 
and afterwards bargains and ſeil;it WW - 
to another, tho' this be not enrojled | 
within ſix Months according to the 
Statute, and conſequently nothing can 
paſs to the Bargainee, yet this sa 
Revocation of the Will; becauſ. hte ( 
is a ſolemn Act done, which plainly Ne 
ſhews the Intention of the Teſtatorio MW { 
' countermand the Will. 1 
If a Man deviſes his Land, and t. 
Dyer 145. b. then makes a Feoffment of the 11me n 
1 Ko. Aly, | 
616. Land, and afterwards re-purchs!es it; 
yet the Will ſtands revoked by ts 
Feoffment, and the Re-purcha!- s 
Declaration of the Teſtators Mind, 
to ſet it on Foot again. 
So if the Feoffment had been to 
the Uſe of himſelf in Fee, this 
had been a Revocation of the i, 


tho' the Feoffinent had only left 
him 


| and Revocations. 97 | | 
ö im in his old Eſtate, for this is ſill 


E in the nature of a new Purchaſe, be- 

E cauic by the Feoflment the whole 
© Eſtate was out of him, and the Sta- | 
tute of 27 Heu. 8. returns to him the 

E Poſletion, which is by that Act to 

follow the Ule. 

A. makes his Will in Writing, and Meer 78g. 


| deviſes his Land to Fo S. and after- 3 On 
© wards makes a Feoffment to the Uſe 305. C, 99. 
© of his laſt Will: This was adjudged a 
Countermand of his Will; yet the 
© countermanded Will was allowed 
© ſufficient to declare the Uſes of the 
E Fcofttment ; for the Feoftment being 
the ſubſequent and laſt Conveyance 
© muſt take place, and ſo far revoked 
the Will, as that the Land cannot 
paſs thereby; but the Will ſtill con- 
taues good to direct the Uſes of the 
E Feoftment, for the Teſtator till ſup- 
E poſes it for that Purpoſe in Being, be- 
eauſe he refers to it for that End. 
Ilka Man deviſes Land to another, 1 Ro. 4br. 
Band 2*ter deviſes it to a Corporation, — * 905 
tho this laſt Deviſe is void, becauſe 544 
4 H expreſsly 
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expreſsly forbid by the Stat. 32 Hy, 
8. as Mortmain ; yet tis a Revocati- 
on of the firſt Deviſe ; for here is 4 
plain Declaration of the 'Teſtator's in- 
tent, that the firſt Deviſce ſhall vt 
have the Land, tho" this laſt Dip. 
Hard. 375, tion cannot take Effect. A. by Will 
376. deviſed his Lands to J. S. and after. 


Seymour V, ; . 
Northwarthy Wards made another Will, but the 


2 Shoe: 537- Jury found he did not devi ny 

Lands thereby; and this was allowed 

no Revocation of the former Will a; 

to the Land deviſed ; for fince there 

is no Land deviſed in the ſecond Will, 

it may be conſiſtent with the fir Will; 

and where the laſt Act of the Teſta- 

tor is not contrary to the former, and 

both may take Effect, there can be 

no Reaſon to conſtruc one ts be 4 

Countermand to the other, 

If a Man deviſes three Manors to 

cp lr. J. F. and afterwards ſays the Devi 
7. N 21 

Cro. Fae. 49. Tee ſhall not have the Manct of V+ 

which is one of the Manors ; yt this 

is no Revocation of the Will as tothe 


other two Manors, it not 1 
| that 
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that the Teſtator changed hisWill as 

to the other two Manors, and conſe- 

quently the Will as to theſe two 

mult ſtand good. 

if the Deviſe had been of the Ma- ©% C, 23: 


a E Hodgkinſon V. 
nor of D. to J. S. and his Heirs, and Weed 


after the making ſuch Will, the Te- 2 . 
ſtator had made a Leaſe of that Ma- Barker v. 
nor for Years to another; this had been 1 ugh 
no Revocation of the Inheritance, but 5:6. 

of the Land only for the Term, for n 
there can be no Revocation further 

than that it appears the Teſtator had 

altered his Mind; and the making of 

a Leaſe to another, is no Indication 

of his Intention to alter his former 
Diſpoſition but for the Term, be- 

cauſe the Diſpoſition by the Will, and 

the Creation of the Leaſe being made 

to different Perſons, may both take 


Effect and ſtand together. : 

So if a Man deviſes Lands to J. S. Cro.Eliz. 741, 
Cocvard v. 

and his Heirs, and afterwards by an- Marſpall 

other Will deviſes the ſame Land to - ns 

another for Life, paying an annual 

| Rent to J. S. and his Heirs; this is 

J H 2 only 
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only a Revocation pro Tanto for 
there muſt be an expreſs Revocati 
tion in Words to countermand the 
Will, or the ſubſequent Act mu be 
inconſiſtent with and manifeſtly con- 
trary to the former Will; but in 
theſe Caſes both are conſiſtent, for 
J. S. may have the Inheritance, and 
the other Deviſee an Eſtate for Hife 
in the Lands. 3 
Cro. Fac. 49. But if the Deviſe had been to J. 9 
cots in Fee, and afterwards the Teſta- 
Godolzh, 455. tor makes a Leaſe for Years to 5, f. 
to commence after his Death, and 
delivers the Deed to a Stranger to 
the Uſe of F. S. but the Stranger did 
not deliver it to J. S. till after the 
Death of the Deviſor, and then hc nc- 
ver agreed to it, but claimed by the 
Deviſe ; yet this was a fuſſcicnt 


Revocation, becauſe the Deviie in 


Fee and Leaſe for Years, being mad: 
to the ſame Perſon and to commence 
at the ſame time, cannot poſſibly 
ſubſiſt together; for if the Deviſe be 
ſtill good, the Term cannot continue, 


| 

3 
* 
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but muſt merge in the Inheritance, | 
and where both are inconſiſtent the 
laſt Act muſt neceſſarily countermand 
the former, and take Place; yet [ 
even in this Caſe, if the Leaſe had I 
been made to the Deviſee to com; 
mence preſently, or at a Day to — 
commence in the Life of the Teſta- 
tor, it might have determined in his 
Lite-Time, and ſo be conſiſtent with 
the Will. | 
Qn. How it would have been in 
ce of a long Term? | | EP 
| if a Feme Sole makes her Will, 4 c«. 60, 6:. 
aud deviſes her Land to J. S. and 77 7: 

mblings. 
| WW atterwards marries him, and then 
dies, yet 7. S. takes nothing by the 
Will, becauſe the Marriage was a 
© Revocation of it; for as the Law 
E will not allow a Woman under a 
Coverture to make a Will, left ſhe 3 
ſhould be influenced by her Husband 
un the Diſpoſition of her Eſtate; ſo 
bor the ſame Reaſon Wills made by 
4 Feme Sole are countermanded 
l by her marriage, leſt ſhe ſhould be [ 
3 H 3 in- | 


2. Sbocv. 89. 


Id'eſtone v. 
Spear? 
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influenced by her Husband after the 
Coverture, to revoke or let it ſind, 


as it beſt anſwered his Intereſt; and if 
he found it was his Intereſt to e 


it on Foot, then it is preſumpttiy« he 


would not ſuffer her to revoke it; 
which is contrary to the Nature of 
Wills, which are ambulatory all 


the Death of the Teſtator. 


| Now the Statute of Frauds and 
Perjuries has altered the Law in 
many of the before mentioned Cir- 
cumſtances; for whereas it appears 
that after the 32 Hen. 8. Devils 


of een Ga Writing might have been 


countermanded by Parol, which was 
a great Encouragement to Perſury 
and Subornation of Witneſſes s 
Statute enacts, that no ſuch Devise 
in Writing ſhall be revocable, other- 
wiſe than by Writing, or by Burning, 
Tearing, or Cancelling the ſan by 
the Teſtator, or in his Preſence, and 
by his Confent. - 

A. deviſed his Lands according to this 
Statute to J. S. and then publiſhed 


ano 
"of 
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another Will in the Preſence of three 

Witneſſes as his laſt Will, revoking 

all former Wills ; this laſt Will too 

gave the Land to J. S. but the Wit- 

neſſes ſubſcribed their Names thereto 

in a Room adjoining to that where 

the Teſtator was, fo that he could 

not ſee them do it ; and this laſt 

was 4 void Will within the Statute, 

becauſe the Witneſſes did not ſub- 

ſcribe their Names in Preſence of the 

Teſtator, as the Statute directs ; nor 

was it a good Revocation in Writing, 

becauſe there was nothing in it incon- 4 

ſiſtent with the firſt Deviſe of the 

Land to J. S. or that any ways con- 

tradicted her former Intention of gi- 

ving the Land to 7. &. | 
f a Man deviſes his Land in Fee, 


3 Levinx 199, 


1 and after the making his Will, by Difer v. 
4 Bargain and Sale makes Aa 'Tenant Diſter. 


to the Præcipe, and ſuffers a 
common Recovery to the Uſe of 
himſelf in Fee, this has been ad- 
judged a Revocation of the Will, ſince 


© thc Statute of Frauds and Perjuries. ] 
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Of void Dewviſes. 


HE laſt 'Thing to be treated 

of in this Place is, what the 
1 rejects as void Deviſes; for the 
Judges are very favourable in the 
Conſtruction of Wills, that if pof ble 
the Intention of the Teſtator may 
prevail; yet where the Teſtator 
makes the ſame Diſpoſition of his E- 
ſtate as the Law would have donc, 


had he been filent; or where his Dif- 


poſition is made in ſuch genen! 
Terms, that his Intention is altoge- 
ther doubtful and uncertain, and 
cannot be collected from the Words 
of the Will; or laſtly, where ti 
Teſtator is eſtabliſhing a Settlen en! 


againſt the Reaſon and Policy ©: 


Common Law; in theſe Caſes the 
Judges have thought fit to reject 


the Will. 


The firſt Rule then to be obſor 


is this, That where the fra by 
us 
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bis Will made no other Diſpoſition of Any —_ 6. 
his Eſtate than the Law itſelf would Plow. Com. 
have done, were he ſilent; there ſuch Selb. 4 
a Will is uſeleſs, and ſhall be reject- 


ted; and therefore if a Deviſe be 


made to J. F. and his Heirs, who is 


Heir at Law to the Deviſor; this is a 
void Deviſe, and the Heir ſhall take 
by Defcent as his better Title ; for 
the Deſcent ſtrengthens his Title, by 
taking away the Entry of ſuch as 
may poſſibly have Right to the E- 
ſtate; whereas if he claims by De- 


viſe, he is in by Purchaſe, 


80 if a Man deviſes Land to 2 Leon. 101. 


his Wife for Life, Remainder to Baſpool : Caſe. 


1 No. Abr 
Fo F. who is Heir at Law in Fee, 626. 


b this is no good Deviſe to J. S. be- EE 
cauſe after the Determination of the #5. zo. 
particular Eſtate, the Reverſion would 

| have gone, without further Diſpoſiti- 

on, in the fame Manner, to the Heir at 

| Law, as is now limited by the Will. 


4. ſeized of Lands on the Part of 


: his M other, deviſes them to his Exe- 
cutors for fixteen Years for payment 


of 


| 106 Law of Dewi ſes 
(; 3 5:* 727» of his Debts, and afterwards deviſe, 
Heer v. Row. them to his Heir at Law ex parte 
N *#'» materna; this is a void Deviſe tc the 
Stiles 148. Heir at Law; for tho' it was urged 
to ſupport the Deviſe, that if it ob- 

tained, the Heir of the Part of the 

Father might in the End inherit, 

which he could never do, if the De- 

viſe bo rejected; yet they adjud:cd 


| 

(| 

bi the Deviſe to be void, becauſe tere 
| 
| 


is no Alteration made in the "['cnu:c 
of the Eſtate, nor is the Quality cf 
the Eſtate any way altered; but 
whether the Deviſce takes either by 
Deſcent or by the Will, 'tis a Fee-Sim- 
ple, and twere but an actum agcre t9 
make him take by the Will. 
_ 1% But where another Eſtate is crea 
Clarke. ted by the Will, than would deſcend 
_— —_ to the Heir at Law, or where thc 
1 Ro. br. Quality of the Eſtate is altered by 
on the Deviſe ; there the Diſpoſition of 
the Will ſhall prevail, tho' it be made 
to the Heir at Law. 
Thus where a Man, having J ue A 


Son and Daughter, deviſed that his 
„ Land 
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Lands ſhould deſcend to his Son, 
and if he died without Iſſue of his Bo- 
dy, then the Land to go over, Gc. 
the Son by this Will took an Eſtate- 


Tail, tho' Heir at Law to the Devi- 


for, becauſe here is an Eſtate-Tail 


created by the Will; whereas a Fec- 
Simple would have deſcended, and 


the Heir muſt claim under the Will, 
or the Remainder would be void. 

So where a Man has Iſſue only two 
Daughters, and deviſes his Land to 
them and their Heirs, this is a Deviſe 
to the Heir at Law, and yet good, 
becauſe the Deviſe makes them Joint- 
Loenants, in which the Survivorſhip 
takes Place; whereas had they taken 
© by Deſcent, they had been Co-part- 
ners; and therefore the Will altering 
the Quality of the Eſtate, ought to 
prevail. 


4. deviſes his Land to D. for Life, #%. 33. 


| Remainder to C. in Tail, the Remain- 
der to the next Heir Male of the 
Deviſor and the Heirs Male of his 


| Body, and F. and G. died without 
| lilue 


Perk. 506. 


— — — ——— ͥ́ͤꝓ k— — —— —ͤ— — 


1 Lev. 130. 
Bowman v. 
Milbank 
Raym. 97. 


was a Daughter, and ſhe was ad- 


Law of Deviſes 


Iſlue; the next Heir of the Deviſy 


judged to have the Land by Way of 
Reverſion and Deſcent ; and tho ſhe 
have a Son afterwards, he ſhall no: 
take the Land from her. 


Secondly, Deviſes are void an« rc 
jected, where the Words of the WII 
are ſo general and ancertain, that th 
Teſtator's Meaning cannot be col!-4- 
ed from them; and therefore er 
a Man by Will gave all to hi: Mo- 
ther, the general Words did carry no 
Lands to his Mother ; for fince the 
Heir at Law has a plain and uncon- 


troverted Title, unleſs the Anceſtor 


diſinherits him, it were fevers ud 
unreaſonable to ſet him aſide, 
ſuch Intention of the Teſtator 1: 


evident from the Will; for that 
were to ſet up and prefer a dk 


and at beſt but a doubtful Tit!« to 1 
clear and certain one, 


So where there are two or Ay 
Deviſces in the Will, and the Word 
are ſo general and uncertain, that cue 

4 - may 
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may come under Deſeription as well 38.61, 6. 


as the other; there the Deviſe ſhall Pollexf. 481. 


be rejected as too uncertain and void; 25 


and upon this the Caſe of Mood and 
Ingerſole ſeems chicfly to turn; for 
there a Man baving Lands in three 
{:veral Counties, deviſed the Lands 
of a County to each of his Sons, and 
that if one of his Sons ſhould die, 
that then the one of them fhould be 
Heir unto the others; the eldeſt Son 
firſt died; and the Court adjudged his 
Part to deſcend to his Son, becauſe 
it did not appear from the Words 
of the Will, which of the two Sur- 
vivors ſhould be his Heir; and 


therefore for the Uncextginty the 


Words were rejected. | 
A. having Iſſue two Sons and cr. Elz. 742. 


| two Daughters, deviſed his Land to Te. 


| his Wife for Life, and after her 1 Vine, 229 


| Death to his Iflue; this was held a 


| void Deviſe, becauſe it was uncer- 
| tain whatIflue he meant, whether one 
of his Sons or one of his Daughters; 

and all his Children could not take 


becauſe 


5 Co. 68. b. 


Lato of Dewviſes 


becauſe the Deviſe was to tlie 1c 
in the ſingular Number. 


If a Man has Iſſue two Sons. and 


. deviſes. his Land to his Son, without 
| ſpecifying which he means, this too i; 


5 Co. 623 b. 
Hob. 32. 


void for the Uncertainty; for to con- 
ſtruc it a Deviſe to the eldeſt, is to 
make it an impertinent Deviſc, that 
being no more than adtum aper:; 2nd 
to conſtrue it a Deviſe to the younger 
Son, ſeems ſtill more unreaſonable, 
becauſe that is to diſinherit the Heir - 
at Law, without any apparent In- 
tention of the Teſtator to warrant it, 
and to ſet up a doubtful Title in 
Deſtruction of a clear one. 
So if a Man has Iſſue two Sons wa- 
med John, and deviſes his Land to 
his Son John, this is a void Devile tor 
the Uncertainty, unleſs one of them 
can prove that the Teſtator menti- 
oned John his younger Son, or that 
the Teſtator believed that his chef 
Son John being beyond Sea was 
dead; for theſe Circumſtances cr 


up the Intention of the Teſtator, and 
there 


and Rewocations. 


therefore ſuch Averment was admit- 


ted. becauſe it is conſiſtent with the 
Will, and the Conſtruction and Judg- 
ment thereon muſt ſtil] be genuine, 
becauſe taken from the Words of the 
ill. 
A Man had Iſſue a Son and a 
Daughter, the Daughter was marri- 
ried, and had Iflue two Daughters, 
| the Father deviſed that all his Lands 
| ſhould deſcend to his Son, provided 


that if his Son died without Iſſue of 


his Body, then the Land to go to the 
right Heirs of his Name and Poſteri- 
| ty for ever; the Son died without I. 
fue, and upon Ejectment between 
the Brother of the Deviſor and the 
Davgliters, this was adjudged a void 
Deviſe, becauſe neither could claim 
under the Deſcription of the Will; 
not the Brother, becauſe, tho' he was 
of his Name, yet he was not his Heir; 
and tho' the Daughters were his 
Heirs, yet they were not of his Name, 
and fo not within the Words of the 


Will, 
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Will, and conſequently the Limitati. 
on void for Uncertainty. 


A. fold Land to B. but, before 
Conveyance exccuted, PB. ile 1s 
ſame Land to C. and then 4. convey 
ed to C. and C. being thus ſcized de- 
viſed the Land to his younger Son in 
theſe Words, I bequeath to R. my 
Son, all the Laud which I hate 
purchaſed of B. whereas in Stricrnels 
of Law he purchaſed from 4. who 
conveyed to him; yet this was 41 
lowed to be a ſufficient Deſcription 
of the Land, and conſequently a 20d 
Deviſe of it, becauſe the Purchaſe 
was really made from B. the Money 
being paid to him. 

4. ſeized of Land in Fee, devi 


that B. and his Heirs ſhall ſtand eie 


ed of it to the Uſe of J. S. and his 
Heirs; tho' B. be not ſeized of the 
Lands, but a perfect Stranger to it; 
yet this amounts to a good cad to 
J. S. becauſe it plainly n hat 


the Intention of the Deviſor was: t 
f ; 95 


and Rewocations. 


J. H. ſhould have the Uſe of the 
Land; and the Poſſeſſion muſt neceſ- 
farily follow it. 


| the pooreſt of his Kindred, this is 
void for the Uncertainty whom the 
| Court will adjudge the pooreſt. 

| Thirdly, Deviſes, as well as othet 
t Settlements, which tend to introduce 
| Perpetuity, are void; for Wills, tho 
| favourably expounded, are yet to be 
conſtrued according to the common 
$ Rules of the Courts of Law and E- 
quity: Hence therefore it is, that a 
© Deviſe to J. S. and his Heirs, the Re- 
mainder to J. D. and his Heirs, is 
void; for that the Law in no caſe will 
allow a Limitation of a Fe-Simple 
upon a Fee-Simple ; becauſe by a 
| Deviſe to J. 8. and his Heirs, the 
Devitor hath transferred the whole 
Eſtate to him, and then the Limita- 
tion over muſt be impertinent and 


| given the whole Eſtate; nor can his 
Deviſe be good by way of future In- 
0 I tereſt 


void, when the Deviſor had before 
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tereſt or a Remainder to veſt upon a 
Contingency, becauſe no Man can 
ſay when the Heirs of J. $. will ail; 
and to allow the Remainder to 7, 7), 
to be good upon ſuch a diſtant Con. 
tingency, is to perpetuate the Eſtate 
in the Family of J. S. to preſcrve a 
Remainder or Intereſt in J. 7). which 
probably may never veſt. 

But tho' the Law will not o. 8 
preſent Remainder to be 1imit-d up- 


i 
on a Fee, yet a future Contingent E- a 
ſtate may be limited upon a Fee, k 
where the Contingency, upon which t 
it is to veſt, is to happen in a t 
ſhort Time; and therefore if a Deviſe t 
be made to J. S. and his Heirs, and C 
if he dic without Iſſue, living 7. Y. th 
then to J. D. and his Heirs ; ther th 
nothing veſts immediately © 7. D. in 
becauſe the whole Eſtate is transfer. {rc 


red to 7. S. yet the Limitation 1s 
good by way of executory Intereſt 
or Deviſe; becauſe tis to v.:! on 4 
Contingency which is to happen en 
a Liſe in Being, therefore on g 


and Rewocations. 

the Inconvenience or Danger of a Per- 
petuity, becauſe J. S. is only tied up 
from Alienating but for Life, and his 
Heirs are at Liberty to diſpoſe of it 
after the Death of 7. D. | 
Hind and Lyon, where a Man de- 
viſed his whole Manor to his Wife 
till his Son and Heir came to the 
Age of Twenty- four Years, and at 
that Age gave his Wife one Part, 
and his Son the Reſidue; and if his 
Son do die before the Age of 'T'wen- 
ty-four without Heir of his Body, 
that then the Land ſhould remain 
to J. F. this was held a good future 
Contingent Remainder to J. S. upon 
the Fec- Simple which deſcended to 
the Son; for the Lands were Aſſets 


rom the Anceſtor, becauſe the 
Contingency on which it was 
to veſt was to happen in few Years, 
and be out of the Danger of a Per- 
petuity, 
12 Now 


And to this Purpoſe is the Caſe of 3 Lem. 64. 


| in his Hands as coming by Deſcent 


— 


5 
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Now as to the Diſpoſition of lat. 
tels by Will, we muſt diſtinguiſh be- 
tween perſonal Chattels and Neal 
for if I deviſe a perſonal Chanel t9 
J. S. the Remainder of it to anther, 
J. S. hath the whole Property, and 
may diſpoſe of it as he pleaſes; for 
ſuch Chattels will bear no Limitati- 
on over, becauſe being commonly 
moveable Things, they are ſubj:& to 
be broken, worn-out or loſt in the 
Compaſs of a Life ; and therefore 
*rwere ridiculous to ſuffer ſuch a Li. 
mitation which the Nature of the 
Thing will not bear; alite, of at 
Uſe: It was indeed forme: ly bel 
that ſuch Limitations of Remain- 
ders of Terms were void, which be— 
fore the Time of Hem. 8. was not ſo 
unreaſonable a Reſolution, a5 it may 
ſeem at this Day; for tho Herms for 
Years could never be broken or lot, 
as perſonal Chattels may be ; yet be 
fore the 21ſt of Hen. 8. while they 
were under the Power of the Free 
holder, they were very fhoti, be. 
call 


and Revocations. 


cauſe it was not worth while to pro- 
long them, while they were precarious 
and ſubje& to the Will of the Reverſi- 
oner; and therefore according to the 
Nature of Things in thoſe 'Times, in 
the Notion of the Common Law, it 
might have been reaſonable enough 
that a Limitation of a 'Term for 
Years to a Man for his Life was an 
entire Diſpoſition of it, becauſe being 
formerly of a very ſhort Continu- 
ance, they generally were out and 
determined in a Life, and then there 
could be no Room for a Limitation 
over, 

| But this Doctrine did not long pre- 
vail, for after the Stat. of 21 Hen. 8 

Terms for Years began to ſwell be- 
yond the Compaſs of a Life; and then 
the Chancery, as is already obſerved, 
| interpoſed, to rectify the Rigour of 
the Common Law, and have ſettled 
ſuch Remainders of Terms to be good, 
where the Settlement does not tend 

to introduce Perpetuity. 

| 1 There- 
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1 Ro. Abr. 
611. 

3 Cha. Caſes 
36. 

x Fones 15. 


way of future Intereſt or n 


1 


Law of Dewviſe; 
Therefore if a Term be deviſed tg 
A. and the Heirs Male of his Body, 
provided if A. dies without Iſſuc in 
the Life of B. then the Term to 80 
to another; this laſt Limitation is 
good, becauſs there is no Danger of a 
Perpetuity, for the Contingency 0! 
which it is to veſt is to happen within 
a Life in Being. 
But if the Limitation had een to 
A. in Tail, the Remainder over to 
another, here the laſt Limitation had 
been yoid, becauſe the whole Proper- 
ty of the Term being in A. the Li 
mitation over, which is to veſt on 
Contingency of A.'s dying without 
Hue, is too diſtant to expect, whereas 
in the former Caſe the LA 
after the Entail to 4. is goo, by 


ry Deviſe, becauſe it is to velit in 
the Compaſs of a Life, or not at 
and it does not look like a erh. 
tuity to oblige 4. from alienating, 
becauſe the Eſtate will be fre from 
the Clog when the Life is pent. 


* 


and Rewocations. 


and whoever is Proprietor afterwards, 
may diſpoſe of it at Pleaſure. 


A Term of Seventy-ſix Years was 
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1 Jones 15. 


deviſed to A. for Life, then to B. and 3 Bayly. 


his Aſſignees all the reſt of the Term; 
provided if B. dies without Iſſue then 2 $70 013 
living, t then to C. this Limitation to 365 "00. w 
C. has been held void, tho' it may 

be juſtly doubted how fs 'tis an Au- 

thority, ſince the Caſe of the Duke 

of Norfolk; for it may be obſerved, 

there was no Danger of a Perpetuity, 


becauſe the Limitation to C. to veſt 
if Z. died without Iſſue then living, 


which ſurely could not be too diſtant 
to expect, when the Contingency 
muſt neceſſarily happen, or nor at all, 
on the Determination of his Life. 


If there be two Joint-Tenants of Vie Time Ee. 


Lands, and one of them deviſeth 2 Perl. 
| Litt.Se# 287, 

that which to him belongs, and dy- Perk. See. 
eth, this is no good Deviſe, and the 5. 
Deviſee takes nothing, becauſe the 
Deviſe does not take Effect till after 
the death of the Deviſor, and then the 
!uryiving Joint-Tenant takes the 

| I 4 whole 
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whole by prior Title, viz. From ths 
firſt Feoffment; but in this Caſe, if 
the Deviſor ſurvives the other Joint- 
'Tenant, the Deviſe is good for the 
whole, becauſe he being the ſutvi- 
ving Joint-Tenant, has the whole by 
Survivorſhip, and then the Words of 
the Will are ſufficient to carry the 
whole Eſtate beſides; tho at the Time 
of making his Will he was not ſolc 
Tenant of the Land, yet he as 
ſeized per my & per tout; and there. 
fore it is impoſſible to fix on any par- 
ticular Part which he meant to de- 
viſe, becauſe he could not then call 
one Part of the Land more his own 
than another; and therefore the moſt 
genuine Conſtruction ſeems to vive 
the whole, ſince he was ſeize! per 
tout of it at the Time of the Devile, 

If a Man deviſes to the Heir of 
J. F. and his Heirs, J. S. being alle, 
his Heirs ſhall take nothing by thc 


Deviſe, becauſe during the LI of 


J. S. he can have no Heir, Quia 
# bares viventis, and the Devil. Lc- 
| ing 


and Rewocat ions. 


ing immediate to the Heir, if he can- 
not take it at the Death of the Teſta- 
tor, he ſhall never take, 

So, if the Deviſe had been to the 
Heir of an Alien, it had been void; 
becauſe an Alien, according to the 
Policy of our Law, can have no Heir, 
cither to Inherit or to take by Pur- 
chaſe, 

If a Man deviſe Land to J. for 
Life, the Remainder to B. in Fee, 
and A. dies in the Life of the Teſta- 
tor, yet the Remainder to B. is 
good ; for tho' in Conveyances at 


Law there can be no Remainder 


without a particular Eſtate to ſupport 
it, yet here the Intention of the Te- 
ſtator being clear, that B. ſhould take 
after the Death of A. ſhall prevail, 


and B, may enter immediately after 
£447 COAC PP „ i 
Sf LL of - . eZ. 


the Death of the Teſtator. 


Bunker 


1 Lev. 59. 


Perk, S284. 
568. 
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Bunker v. Cook in B. R 


„„ 
Ei, +4 gebe eee 22.5 


P4 


E. ECTMENT brought for 
Lands in Kept on the Demiſe 
of Bockenham ; and on Not guilty 
pleaded there is ſpecial Verdict, wherc- 
1218 in the Jury find that J/illiam Bocken- 
nt ham, Eiq; being Commander of her 
Majeſty's Ship the Grafton, on the 

'Third of May 1692. made his laſt 

Will and Teſtament in Writing, 

and they find it in hec verba; he 

recites that he was then bound to Seca, 

and then goes on and ſays, I do hereby 

give and bequeath unto my well bcioved 

1 Wife, Frances Bockenham [the Lee 
of the PlaintifF} all ſuch Sum and 51111 

of Money, which now is or fhatl be 

come due from his Majeſty, for my 0! 

and Servants Mages, and all ſucl 

Sums of Money, Lands, Ten: went! 

oda, Chattelt, and Eſtate wi 'fo- 


U 4218 
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ever, wherewith at the Time of my 
Deceaſe J. ſhall be poſſeſſed of or in- 
veſted with, or which ſhall belong to 
me; and I do appoint her my hole 
and ſole Executris F this my loft 
Will. 

They find that Milliam the Teſta- 
tor, at fr Time of making this Will, 
was not ſeized of any Land in the 
County of Kent, but afterwards by 
Deeds of Leaſe and Releaſe, dated 
the 20 and 21 of March in the Year 
of our Lord 1700, Sir George Wheeler 
and others being ſeized in Fee of 
the Lands in the Declaration parti- 
cularly named, conveyed the ſame to 
the ſaid Pilliam Bockenham the 
Teſtator and his Heirs, by Virtue 
whereof he became ſeized. 


They find the Lands are held in 


Socage, and are in the nature of 
Gavel-kind, and deviſable by the 
Cuſtom of Kent; and ſometime af- 
terwards the faid William Bockenham 
dies, then the Deviſee enters, and 
the Heir at Law enters upon her; 

and 
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and ſo the Queſtion is between them, 
whether theſe Lands do paſs, and are 
diſpoſed of by Capt ain William Boc- 
kenham or not. 


Chief Juſtice Holt, giving the Opi- 
union of the Court. 

We have conſidered of the Caſe a!l 
together ; we are all of Opinion that 
the Will, as to theſe Lands, is a void 
Will, and that the Lands do not paſ; 
thereby, but that Judgment ought to 
be for the Defendant, the Heir at Law, 

We agree that the Words of the 
Will are full and comprehenſive to 
paſs all theſe Lands, had he been 
ſeized of them at the Time of ma- 
king this Will; and we hold they 
cannot by Law paſ; on this Account 


only, becauſe the Teſtator was not 


ſeized of theſe Lands in the Year 
1692, at the Time of making the 
Will, tho' perhaps it might be his In- 
tention and Deſign to have them pals. 
The Caſe is no more than "Fr 


Man makes his Will, and inen 
ne 


and Rewocations. 
the Lands he ſhall have at the Time 


publication; we hold that it is a void 
Deviſe, for a Man cannot deviſe any 
Lands but what he has at the Time 
of making his Will. 

There is no Act, between the Ma- 
king of the Will and the Death of the 
Teſtator, neceſſary to be done to make 
this a perfect and compleat Will, no 
Writing, no Publication, no other 
Act whatſoever ; tis ſubject to a Re- 
vocation indeed, during the Peſta- 
tor's Life, and is to take Effect only 
from the Time of his Death; but tis 
a Will, a Diſpoſition of the Eſtate be- 
queathed from the Time of making 
thereof. 

Wherever there is a Diſability in 

| the Teſtator at the Time of making 
the Will, tho' that Diſability be _ 
ally removed before his Death ; 

the Will will be void, becauſe he 14 
no Ability at that Time. 


4 Sup- 


of his Death; and after that he pur- 
chaſes Lands, and dies without Re- 


Wy 
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Suppoſe an Infant makes a Will, 
and deviſes Land during his Infancy, 
or a Feme Covert in the Life o hu 


Husband makes a Will, and diſpoſos of 
Land thereby; tho the Coverture or 


Infancy be afterwards removed, and 


the Husband die, or the Infant come 
of Age, yet if either of the Deviſors 
dic without new making or Publ:cati- 
on of their Will, this is a void Will, 
becauſe of their original Diſability, 
tho' they ſhould live many Years at- 
ter ſuch Diſability removed; yet re- 
moving theſe Diſabilities will not do, 
without a new Publication, or na- 


king a new Will. 


Now theſe are perſonal Diſab:iities, 
but this is a real one; he had nothing 
to diſpoſe of, ſo here is a Removal 
of a real Diſability ; and ſhal! the 
Removal of that be more effect al tor 
making it a good Will, than a Re 
moval of a perſonal Diſability : No 
ſurely. 

"Tis ſaid in Forſe and Hemnbling' 
Caſe in 4 Co. that the making f the 

4 Will 
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Will is not the Will, but only the 
Commencement of it; the Meaning 
of that is only that it doth not transfer 
the Intereſt and Property of the Thing 
deviſed ; but ſtill 'tis his Diſpoſition till 
he revokes it ; now what Commence- 
| ment has this Will as to theſe Lands? 
It cannot have a Commencement from 
the Time of making the Will, becauſe 
the Teſtator had not the Eſtate at 
that Time; when then would you 
| have this to be a Will 2 muſt you ſtay 


Will 2 
| Now this Act of purchaſing theſe 
Lands, and this Act of diſpoſing of 
them, are two different Things, and 
are of different Natures; you muſt 


abſurd and repugnant. 

The Law of England is plain as to 
this Point by all Precedents, and the 
| Law is the ſame of Lands deviſed 
by Cuſtom as well as by Stetute. 
There is no Will that I can find in 


any 


till he has Purchaſed to make this a 


| ſuppoſe that eo inſtanti that he pur- 
chaſes he makes his Will, which is 
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any Entry, but tis ſaid that the Te- 
ſtator is ſeized in Fee of ſuch 
and ſuch Lands, and that being 
ſo ſeized he made his Will ſuch 
a Day, and did diſpoſe, deviſe and 
bequeath ſo and ſo; which pn 
ſhews that it was abſolutely necef{ary 
that he ſhould be ſeized in Fer at 
the Time that he makes his 
and of theſe there are Multitud-s of 
Authorities; I ſhall name a few; only 
Co. Entr. 602, 664. and in 7 1/jal 
274. there is a Precedent of a Wil! of 
Lands deviſable by Cuſtom, that 
the Teſtator was ſeized in his De- 
meſne as of Fee. 24 H. 6. 6. 4. 
Tho' the Terms of pleadines do 
not make the Law, yet co ant 
pleading of a Thing in ſuch a Man- 
ner, is a great Evidence of the | aw, 
and this argues the Neceſſity of the 
Teſtator's being ſeized in Fee at the 
Time of making the Will: But tis 
objected, that Lands deviſable by 
Cuſtom do differ from Lancs at 
Common Law, becaule they arc 0 
vllable 


and Rewocations. 


viſable as Goods and Chattels, and 
appeal to the Cuſtom ſet ſorth in the 
Writ Ex gravi querela, in Fitzher- 
het Natura Brevinm 199. b. old Edi- 
tion. Now tis ſaid that by this Cu- 
ſtom, 'tis lawful to deviſe Lands and 
Tenements as Chattels, tho' the Te- 
ſtator has not the Poſſeſſion of them 
at the Time of making the Will; and 
that a Man may diſpoſe of his Chat- 
tels and perſonal Eſtate, that he ſhall 
ſor the future acquire, any Time at- 
ter making his Will to the Time of 
his Death, and therefore ſhall diſ- 
poſe of the ſaid Cuſtomary Lands 
| in the fame Manner. 

In Anſwer to this, I deſire the 


well conſidered; and it will appear 
plainly, that the Cuſtom is not ge- 


devife Terras & Tenementa as he 
may Goods and Chattels, but it is 
Tenementa ſua; they muſt be ſua 
detore he can diſpoſe of them, they 
| mult be his Property before he can 
K . deviſe 


Cuſtom, in that Writ ſet out, may be 


neral, that a Man ſo qualified may 
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- deviſe them : Now if they are nod 
ſua at the 'Time of the Devitc, ther 
he is out of the Cuſtom, and the Wi ili 
cannot be affected by it. 

"Tis true, Perſonal Eſtates and 
Chattels may by the Commor 7 av 
be diſpoſed of, before he has picha- 
fed or had the Poſſeſſion of them; and 
there are many Caſes that mal. ou! 
this; but there is a great Diff-rcnce 
between a Real and Perſonal Fate, 
for Perſonal Eſtate and Chatteis acc 
tranſient and fleeting, and not *t MF 
all fixed and permanent 2s Land 
are. a 

Perhaps the greateſt Part of u Mar, 
Eſtate is in Goods To-day, and he may 
have a Mind to turn them into | ney 
To-morrow ; this the Nec ty ck 
Dealing and Traffick in the cd 
abſolutely requires. Now would 
it not be hard that a Man fſhcid be 
obliged to make a Will every ay; 
which he muſt, if he could not 
diſpoſe of his Chattels, because they 
have undergone ſome A. tcration 


This 


t (. 
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This would be the greateſt Perplexity 
in the World; but on the other Hand, 
Land continues the ſame every Day, 


and will do ſo to the End of the World; 
and as to real Eſtates, there is Time 


and Opportunity to make Settlements 


as he thinks fit; but as to Pcrſonal 
Eſtate, that is under conſtant Variati- 
on, it is quite otherways in Reaſon. 

Suppoſe the Caſe was of a Deviſe 
of a Real Chattel, and a Man ſhouid 
deviſe a Term for Years that he had 
not at the Time of the Deviſe, but 
had purchaſed ſome Time before his 
Death: I doubt whether this would 
de good, tho' this be not the Caſe, nor 
necellary I fhould give my Opinion 
in it, yet Imake a great Doubt of it. 
Suppoſe for the Purpoſe one takes a 
College Leaſe, ſubſequent to the ma- 
| king his Will ; the Queſtion is whe- 
ther this would be a good Deviſe; 
| and I am inclined to think not. 
There is a Caſe of Abby and Lever in 
(roldesborough 93. that comes up to 
this Matter;a Man makes his Will, ha- 
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ving a College Leaſe, or other If; 
and deviſes this Leaſe to J. H. af. 
ter making which Will, he ſurrender 
this Leaſe, and renews the Leaſe with 
the Dean and Chapter; fuppof. hc 
then dies, the Queſtion was WHA er 
the Deviſce ſhould have this Lene, 
and it was held in that Caſc, that 
the Renewing of the Leaſe was 5 
Revocation of the Will, and that 
the Leaſe did not paſs. This ſcems 
to be a very ſtrong Caſe as to this 
Point, and the Reaſon is plain, bo- 
cauſe the Eſtate was not in m at 
the Time of making the Will, 
March 137. 'The Queſtion was 
there, whether a Term not afi-ntod 
to by an Executor, and which pal- 
fed only as an Executory Deviſc, could 
paſs by the Will of the Device; and 
there it was held, that it was only « 
Poſſibility, and that nothing paſſes by 
the Will; and indeed how could he 


diſpoſe of a Term that was not bis. 


but another Man's? It is hard to 
imagine ſuch a prepoſterous Thing; 
| but 


=” 2D may av d os as oo 
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but J ſhall not give any poſitive Opi- 


nion herein, this not being our Caſe; 
the Executor muſt aſſent to a Legacy, 
elſe nothing paſſes; for nothing can 
paſs immediately where a Term 15 
deviſed ; but this is enough to ſhew 
the Difference between a Real and 
Perſonal Eſtate, one is permanent 
and laſting, and the other is muta- 
ble and flecting. 

To make a Will to take Effect 
from the Purchaſe of an Eſtate, is 
rcpugnant to the nature of a Purchaſe, 
for a Will gives it to another and his 
Heirs ; the Purchaſe gives it to him- 
ſelf and his Heirs ; the Will gives it to 
| his Wife, and the Purchaſe gives it to 
himſelf in Fee, ſo that here is a per- 
ſect Contradiction. 

Novi it is to be noted here is no Re- 
publication; for if there had been a Re- 
| publication, that would have done, and 
made theſe Lands paſs; provided that 


all the Requiſites and Circumſtan- 


ces neceſſary to the making of an 


K 3 origi- 
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original Will within the Statute of 
Frauds and Perjuries had buen 0b 
ſerved. 


Suppoſe a Man deviſes all his Land, 
in Tail, and afterwards purcha”:. 9. 
ther Lands, and dies before Rep. 
cation, choſe purchaſed Lands will 
not paſs; but if he re- publiſſi th; 
in ſuch a Manner and with ſuc Cir- 
cumſtances, as are neceſſary to the 
compleat Execution of an or 5nal 
Will, the purchaſed Lands wii! pa! 
as by an original Will. 

It is ſaid indeed in Bret and Vg. 
den Caſe, that where a Man devi- 
ſes Land in certain, as the Manor of 
D. or Mhite- acre, and the Dcvifor 
has nothing in the Land at bh 
king the Deviſe, but does atterivar!, 

urchaſe the fame; the new purcha- 
ſed Lands ſhould paſs to the Devi iſce, 
becauſe his Intent was mani!«!:. f 
that were Law, 'tis full agataſt me, 
but 1 think that Caſe is not Law,; 
'tis only a ſaying of Serjcant 7.0% 
lace; and the Caſe quoted 


"n X 
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Margin does not warrant any ſuch 
Thing. I thought indeed, before J 
looked narrowly into the Caſe, 
which is the 39 Her. 6. 18. that it 
had been ſo; but there is nothing in 
that Book to warrant it, nor is 
there any Thing like it in cither of 
the Abridgments, either in Fitzher-. 
birt, Title Depiſe, 17; or in Brook, 
the ſame Title, 15. 

"Tis only a Note of two Judges 
Opinion. Nota, ſays the Book, in the 
King's Bench per Telverton & Mark- 
ham, If a Man deviſes Land, and is 
diſzized after that, and then dies; this 
Devife is void and cannot be made 
good; and the Reaſon is, becauſe the 
Diſſ-izin turns it to a Right, and tis 
only a Choſe in Action, and cannot 
be deviſed away ; and therefore, ſays 
the Book, it was held a good Plea 
againſt the Deviſe, that the Deviſor 
ad not die ſeized of thoſe Lands ; 
but the Book goes on further, and 
ys, ſuppoſe a Man is diſſeized, and 
then makes his Will, and deviſes the 

K 4 Lands, 
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Lands, and afterwards re-enters int» 
the Lands; 'tis made a Queſtion there, 
if it be a good Plea to ſay, that the 
Deviſor had nothing in the Land: at 
the Time of the Deviſe ; this is the 
Caſe put, and the Caſe mcant, upon 
which the preceding Opinion is grun. 
ded, and it feemsby that Book that, if 
he do rc-enter, the Land ſhall plz, 
and I am of Opinion they will paß it 


he do re-enter; and the Reaſon is, if 1 


Man is difleized, and he makes Re- 


entry, ſuch Re- entry purges the Dis 


ſeizin, and by relation to all, inter, 
and Purpoſes he is in poſſeſſc from 
the Beginning, and for that Reaſun ho 
ſhall have an Actien for the mean 
Profits between the Time of the . 
ſeizin and bringing the Action; 5nd fo 
is the 38 Hen. 6. 27. 19 Hen. C. 17. 
He may in ſuch Caſe be juſtly 121d 
to be ſeized in Fee of ſuch Lands, 
and therefore may diſpoſe and dif 
the ſame away; becauſe the Entry ce. 
veſts the Eſtate, and he is now. 1" 
Conſideration of the Law, in Poste. 

| 00 


om 
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on from the Time of the Diſſeizin, and 
therefore is intitled to the meſne pro- 
fits, as tho he had been actually in 
poſſeſſion all the while; but that is 
not this Caſe, for here the Deviſor 
has neither Jus in re nor Fas ad rem, 
for the Land is here purchaſed eight 
Years after the making of the Will. 


Suppoſe an Heir, that has nothing 
but a bare Expectation during his Fa- 
ther's Life-Time, ſhould make a Will, 
and deviſe all the Lands he ſhould 
have at the Time of his Death, 
would the Lands which came to him 
by Deſcent from his Father paſs by 
the Deviſe 2 No ſurely. But then 
ſuppoſe a Man makes a Will of Land 
in Reverſion, expectant on an Eſtate- 
Tail or an Eſtate for Life, and be- 
fore his Death Tenant in Tail, or 
Tenant for Life, dies without Iſlue, 
theſe Lands will paſs, tho' he had but 
1 Reverſion only at the Time of 
making the Will, becaule he is ſeized 
at that Time as much as he can be, 
adit is a certain preſent Intereſt, tho 
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to commence 22 futuro, and all the 
Eſtate he could give he intended him. 

There was a Caſe in my Lord 
" Pridgeman' Time of Davis and , 


uit as a Deviſe of Lands to two cy. 


ſons and their. Heirs, and one of th: 
dies during the Life of the Teſtator, 
and the Queſtion was, whether the 
Survivor ſhould take the whole 
or not; and it was held he ſhould, 
which plainly ſhews it was a Wil! 
and Diſpoſition from the Time of 
king it. Suppoſing 4. has a Manor 
and makes his Will and deviſes 
Manor, and before the Death 
Teſtator a Tenancy eſcheats to tt: 
Lord of the Manor, and after tha: 
the Teſtator dies; the Queſtion 1s, 
whether the eſcheated Tenancy mal! 
paſs, becauſe the Manor 1s e 
and that is Part of it; for this Ten ate 
cy is not deviſed as a diſtinct 1. 
but as a Part of the whole, hich] n he 
could deviſe. | 
I look upon it to be my Lord 
Coke's Opinion in Butler and Boker 


e ale, 


o 
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Caſe, in the third : Report, that a 
Deviſe is a Diſpoſition ; and that Caſe 
was adjudged in the Exchequer 
Chamber by all the Judges in Eng- 
land, and that a Cuſtom to deviſe 
ought to be conſtrued the ſame as in 
Common Law. 


Therefore for theſe Reaſons I hold 
the Judgment ought to be given for 
the Defendant. 

J. In regard it is a Will at the 
Time of the making. 

J. In as much as the Teſtator 
had not Power to give what he had 
not. 

II. The conſtant Manner of Plea- 
ding ſnewes the Neceſſity of the Teſta- 
tor's being ſeized. 

IV. A Deviſe of Lands is not compa- 
table to a Deviſe of a Perſonal Eſtate, 
becauſe a Perſonal Eſtate is altering 
every Day. 

V. Becauſe a Deviſe is repugnant 
to the Nature of a Purchaſe; a Pur- 
chaſe is to the Deviſor and his Heirs, 

my 
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and a Deviſe to another and her 
Heirs ; and becauſe there is no Caſe 
nor Authority in Law to warrant any 
contrary Judgment, 


Indeed I was very inclinablc t6 
make this a good Deviſe if I could, 
becauſe the Intent is very ſtrong, 
and that will weigh a great dea 
in a Will; but when I consider 
ed more of it, I could find no Op. 
nion to favour it, but that of Ser- 
jeant Lovelace, which is not to be . 
ported; becauſe the Caſe report» i 
miſtaken. I do not give my Opinion 
ſo much on the Word haviny, but 
that at the Time of making the WI 
he had not the Land; and ſo agr 
by Dyer, that a Man muſt be de 
Owner of the Land at that Time. 


Powell. I would have made 
good if 1 could; but it is inconve- 
nient it ſhould be ſo; for when 4 
Man is beyond Sca, or in Foreign 
Parts, or in Priſon, and ſhould have 
3 made 
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made his Will in this Manner, he 
may have many Thouſands a Year 


deſcend to him from other Relati- 


| ons, that he may know nothing of 
| at the Time of making the Will. 

| Holt. I would have made it good 
| if { could. 

| So. The Intent was plain. 
So Judgment was given for the 
| Defendant per tot Cur. 


| "This Judgment was affirmed up- 
on a Writ of Error in the Houſe of 
Lords 24 Feb. 1707. 
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Arthur v. Bockenham, (. 
The Lord Chief Juſticc Fre- 


vor delivering the Of ion 
of the Court. 


HE Queſtion is, whether i!1c% 

Lands, that is, the NMoiety 
named in the ſpecial Verdict, do 
well paſs in the Will to the De 
fendant Frances Bockenham or no 
for if they do not paſs, then this Moi. 
ety belongs to the Leſlor of the 
Plaintiff. 

And we are unanimouſly of pini- 
on, that theſe Lands do not pas to 
the Detendant by this Will. 

The Queſtion, touching the Valid, 
ty of this Will, doth depend on the 
Conſideration of two Matter 

Firft, On Conſideration of «| St. 
tute of Wills 32 Hen. 8. whic wa: 
made to enable Perſons to devil 
Lands by their laſt Wills. 

Secondly, On the Conl' lerati 
on of the Cuſtom of Gayel-king 
WHIC 


a. =: at. mm. — WE 
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which is particularly found in this 
Verdict. 
Hrſt. In the firſt place I will con- 


8 er, whether the Statute doth ena- 


e any one to deviſe Land he is not 
of, nor has any Intercſt in, at 
the Jime when the Will is made, 


but doth purchaſc Lands in his Life- 
Time after the making of ſuch Will. 


This depends on the Conſtruction © 


of that AR, which ſays, that all and 
Every Perſon and Perſons, having Ma- 
ore, Meſſuages, Lands and Tene- 
ments, ſhall have full and free Li- 
/ 1580 to diſpoſe and deviſe the ſame 
bis laſt Will and Teſtament ; Whe- 
ther the Word hazing doth make it 
nocoſſary, that the Teſtator ſhould 
have the Poſſeſſion of or an Intereſt 
in the Land at the Time of making 
his Will, or whether it be ſufficient 
that he have or purchaſe the Lands 
at any Time after the making his 

Will before his Death. 
Now, in order to come at the Mea- 
ning of this Statute, I will ſuppoſe 
3 this 
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this Act lately made, and that there 
had been no Conſtruction made t!1crc 
of, but that the Queſtion was entire. 
Iy new and undetermined, that it 
were now Res integra, what then 
would be a reaſonable Conſtruction 
of theſe Words of the Act; and in the 
next place I will conſider what o- 
ſtruction this Act ought to receiye, as 


it has been already expounded and 


determined, and from the Conſcquen 
ces of ſuch Determination. 
Now, as to what would be a reafc- 
nable Conſtruction, ſuppoſing it were 
to be made de novo, and to be orig 
nally expounded, I am of Opinion it 
would be a very reaſonable Conitruc- 
tion that this Act ſhould not enab e a- 
ny Perſon to deviſe Land he has not, 


nor is Owner of at the Time of ma- 


king his Will; unleſs he re-publithes 
it, which is the ſame in Subſtance a; 
new making it. 

The general Rule i in Expoſition of 
Acts of Parliament is, that 40 


doubtful Matters, &c. where the 
Ex- 
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Expreſſion is in general Terms, they 
are to receive ſuch a Conſtruction 
which may be agreeable to the Rules 
of the Common Law in Caſes of 
that Nature, for Statutes are not pre- | 
ſumed to make any Altcration in the ( 
Common Law further or otherwiſe 
| than the Act doth declare expreſs- 
ly ; therefore in all general Mat- 

ters the Law preſumes the Act did 

not intend to make any Alteration ; 

| for if the Parliament had that Deſign, 
IF ticy would have expreſſed it in the 
G. | 

| Now how will the Common Law | 
- W fluence this Matter before us; firſt, | 

it is plain by the Rules of the Com- | 
mon Law, that is, ſuch Rules as are 
to govern Conveyances and Diſpoſiti- 
ons of Eſtates, the Law did never al- 
Flow any Perſon by any Conveyance 
at Common Law, to diſpoſe of the 
E Lands he had not, or had no Right or 
Intereſt in, at the Time of making and 
exccuting ſuch Conveyance ; and fois 
[1 Liſt, 265. it is there ſaid, if one re- 
| L. leaſe 
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leaſe all the Right he has, and all the 
Right he ſhould or could have for 
the future, tho' in expreſs Words, 
which ſufficiently ſhew the Intent of 
the Party, yet ſuch Releaſe is void 
as to any After-Right, and was cer 
yet contradicted by any one. 

However, there are ſome Excepti- 
ons to this Rule as to Releaſcs of fu. 
ture Rights, that is, that in ſome Ca- 
ſes a Man may releaſe a future 
Right, tho' by the bare Releaſ it 
can never paſs; as the 1 Lit. which 
cited before, If there be a Father 
and Son, and the Son diſſeize the Va- 
ther, and being in Poſſeſſion makes a 
Feofiment in Fee in the Lift of his 
Father, tho' no Right or Eſtatc se- 
deſcended upon him from his 'ather, 
yet this Feoffment will bar hint this 
future poſſible Right, when it does 
deſcend and come to bim; but this 1: 
grounded on a particular Kea1on, 


that is, becauſe he had more than a 


mere Right, for he had the P c 


of the Land, and therefor: might 


make 
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make a Legal Conveyance thereof; 


and the Law favours Extinguiſhment 
of Rights, ſo that the Right and the 
poſſeſſion may go together; beſides a 
Feoffment is of a high Conſideration 
in the Law, becauſe executed by 
Livery, and cauſes a Tranſmutation 
of the Poſſeſſion ; and therefore is car- 
ricd to the Extinguiſhment of future 
Rights, in Favour of him who has the 
Conveyance ;. for by this Feoffment 
he did not convey a bare Right only, 
but might by Law make a Feoffment 
thereof, and by Implication, upon ſuch 
Feoflment and Livery, all future 
Rights of him that made it are ex- 
tingniſhable ; for being in Poſſeſſion 
and conveying the Land it ſelf, he 
conveys all Rights attending thereon, 
whether preſent or future ; but yet 
this doth not bar his Heir at Law; for 
he may enter notwithſtanding, and 
as to him the Right is not extinguiſh- 
able abſolutely, tho' at the ſame 
Time the Feoffment is good againſt 


him that made it. This general Rule 
L 2 again 
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again admits of another Exception, 
and that is in the Caſe of a Re jeaſe 
with Warranty; where a Man males 
a Feoffment with Warranty, that 
Warranty will bar a future Rigi, 
and that will go to the Heir and har 
him too; but then that is govnded 
on a Particular Reaſon, for the War- 
ranty bars to avoid Circuity of ien, 
for if the Heir of him who madc 
the Warranty ſhould recover thc 
Land againſt his Father's Grantee, 


this Land when it deſcended to him 


would be Aſſets in his Hands, and 
would be liable to the Warranty, fo 
that it works an Extinguiſhm«":t cf 
his future Right by Rebutter. 
There is no Caſe in all the Lan, 
that by any legal Conveyance at 
Common Law a Man could convey 
Lands he had no Right to, nor in 
Poſſeſſion thereof at the Time ot tuch 
Conveyance : In the firſt Caſc . h 
not the Poſſeſſion, nor any proient 
Right; but if he had, by the Rel-a 


it would have becn extinguiſh") 7 to 
im 


. r amoco 


and Rewocations. 


him that had the Poſſeſſion, becauſe 
he that had the Poſſeſſion, which the 
Law favours, ſhould not be diſturbed; 
but future Rights it was never exten- 
ded to. Ke , 

Yet the Law has allowed Relea- 


ſes of Rights, which are in the Na- 


ture of Poſſibilities; a Man may re- 
leaſe to him that has the Poſſeſſion a 
poſſible Right only, tho' it does not 
| allow him to transfer or convey away 
to a Stranger ſuch Right; and that is 
the Reaſon the Law allows a Man to 
releaſe an Executory Intereſt in a 
Term which he has deviſed to him, 
and is in the Nature only of a Poſſibi- 
lity; but yet he cannot aſſign it away 
to a Third Perſon, tho' he may, as I 
ſaid before, releaſe this Right to 
the Poſſeſſor of the Land, by way of 
Extinguiſhment; ſo that the Rule of 
Conſtruction of Conveyances at Com. 
mon Law will be the ſame Rule to 
pound this Statute ; but to narrow 


this Queſtion a little more, I do agree 


that Deviſes of Land have not been 
EY: ſubject 
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ſubje& to the ſtrict Rules of Convey- 
ances at Common Law, becauſe the 
Law tavours Diſpoſitions by Wilj. +» 
make them agreeable to the Intent of 
the Teſtator; whereas Conveyances 
at Common Law ſtand on a dificront 
Foot, In the Caſe of Wills the Loſta- 
tor is 7720ps Confilii, and has no Oppor- 
tunity of obſerving the Formalitics 
of Law; and therefore Wills are not 
in all Caſes ſubje& to the Rulrs of 
Conveyances at Common Law; but 
then all this is grounded upon the Sup- 
poſition that the Teſtator has where- 
withal to make Diſpoſition of, 

Let us then conſider how the Law 
makes Conſtruction in what conies 
neareſt to Wills, and that is Convey- 
ances of Land to Uſes, which the Sta- 
tute of the 27 Heu. 8. hath exec, 
into Poſſeſſion; the Rules of Conttructi- 
on in theſe Caſes are the moſt proper 
Rules to be adapted to Wills. 

Wills have been all along conitru- 
ed according to the Intent, and {© hs 
the Law always ſupported thoſe Cot 


Vey ances 


and Revocations. 


veyances to Uſes, on the ſuppoſed 
Intention of the Party to ſupply lit- 
tle Defects as may be ſuppoſed to be 
in them. 

Now, by Conveyances to Uſes at 
Common Law, could any Man con- 
vey an Uſe in Land which he had 
not at the Time of making the Con- 
veyance ? Surely he could not; and 
that is plainly proved by the Caſe of 
Nlverton and Zelverton. There the 
Father covenanted to ſtand ſeized of 
Lands which he afterwards ſhould 
purchaſe, to the Uſe of himſelf for 
Lite, and after to his youngeſt Son and 
his Heirs, and afterwards he purcha- 
{ed Land and died ; and the Queſtion 
was, whether the Eldeſt or Youngeſt 
Son ſhould take it; and it was there 
reſolved, that no Uſe could ariſe to 
the youngeſt Son, being of Land that 
he had not at the 'Time of making 
the Conveyance; and that is ground- 
ed upon very good Reaſons, becauſe 
he cannot raiſe a Uſe of Land which 
is not his own; for if a Man which 
L 4 has 
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has no Right to Land can raiſe a Us 
of that Land, then two at the ſame 
Time might raiſe Uſes; for it can- 
not be denied but that he that i: 
Owner of the Land may diſpoſe of 
it, and raiſe what Uſes he pleats; 
and that he is the proper Perſon on a 
Sale to declare the Uſes. "Tis m- 
poſſible the ſame Land ſhould be to 
the Purchaſer for Life, with Ne 
mainder to his youngeſt Son and hi 
Heirs, and at the ſame Time be 0 
him and his Heirs; theſe would bc 
contradictory Uſes, being at one and 
the ſame Time, as being declared by 
different Perſons. 

It is allowable indeed in the I, 
for a Man to covenant that he will 
purchaſe Lands by ſuch a Time, and 
to levy a Fine thereof, and that the 
ſame ſhall be and enure to ſoch 
and ſuch Uſes, 

But then the Reaſon of that is. 
when the ſaid Lands are purchaſed. 
and a Fine levied, the Uſe arifeth on 
the Fine, and not on the Deed made 


ky 
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by him before he was Owner of the 
Land; and tho' he could not declare 
the Uſe before he had the Land, yet 
the Fine raiſes the Uſe, and the Deed 
made before is only an Evidence of 
is Intention that it ſhould be to ſuch 
Uſes, if no Uſes were declared at the 
Time of levying the Fine, for at that 
Time he might declare other Uſes; but 
no other Uſes being declared, that 
Deed ſerves for an Evidence of the 
Intention of the Party, no other In- 
tention appearing. 

To apply that to this Caſe; here is 
a Conveyance made, whereby Land 
is diſpoſed of which he had not at 
be Time of making the Will, and is 
a Diſpoſition to take Effect iz Futuro, 
and fo was that Caſe a Grant and 
Diſpoſition of Land when he ſhould 
purchaſe it ; fo this Will cannot be a 
preſent Diſpoſition of what he had 
not but a Declaration how the Land 
mould go at his Death; but 'tis very 
plain that the making of the Will is 
the Foundation, and is an inchoate 


Diſpoſition, 
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Diſpoſition, ſo that if the Deviſor has 
not the Land at the Time, it wii] 
not paſs, 

There is yeta further Reaſon, h 
Wills ſhould receive ſuch a Conltr.- 
ction as Conveyances by way of Uſe, 
and why they ſhould imitate ſuck 
Conveyances, becauſe it appears at 
the Act of Parliament of Wills was 
made to ſupply the Power of dec 
ring Uſes by Men's laſt Wills and Je 
ſtaments, which they had before the 
the 27 of Heu. 8. of Uſes; for tho 
the Subject before the 32 of Hz. 8. 
of Wills, had not any Power to diſ- 
poſe of their Lands by their laſt s, 
yet they had what was tantamount. 
which was a Power to declare Ces; 
for before the 27 Her. 8. which e- 
cutes the Poſſeſſion to the Uſe, al! tt. 
Lands were ſubject to the Ceſtui que 
Uſe, and he had a Power to declare 
the Uſe of Land; the Truſtees hate 
Poſſeſſion, as he thought fit either ty 
Decd or Will, fo that in Effect he 4 


Power of deviſing by Will by Ahe 9 
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the Uſes the Truſtees ſhould ſtand ſeiz- 
ed to after his Death; but when the 27 
Her.8. came and executed the Poſſeſſi- 
on to the Uſe; then the Ceſtui que 
Uſe had no ſuch Power of declaring 
the Uſe as before, becauſe then the 
Uſe and the Land were the ſame 
Thing, being united together; and that 
the Reaſon why this Statute of Wills 
gave Men Power to diſpoſe of their 
Lands by Will, which was given in 
lieu of that Power which Ceſtui que 
Uſe had before of declaring the Uſes 
of the Land as he thought fit ; and 
therefore there is a great deal of Rea- 
fon a Will ſhould receive the ſame 
Conſtruction. 

But it is objected, that a Will is not 
to be conſtrued according to Convey- 
ances by Deed at Common Law, be- 
cauſe a Will is no preſent and imme- 
diate Diſpoſition of Land, and is not 
like a Deed that takes Effect imme- 
diately by Delivery; for in ſuch Caſe 
a Man muſt have the Land at the 
Time, or elſe 'tis againſt the Nature 
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of the Grant or immediate Gif: to 
diſpoſe of what he has not; but 3 
Will is another Thing, tis only a fy. 
ture Diſpoſition, in Caſe the Man dics 
without any other Alienation ; and is 
ambulatory, and not compleated or 
conſummated 'till his Death; nd 
therefore Reaſon good he ſhould be 
able to diſpoſe of the Lands he ſhou!d 
have or purchaſe before his Dea), 
becauſe it doth not take Effect till 
Death. 

Now in Anſwer to this Objection, I 
ſhall diſtinguiſh to what Purpoſes a 
Will does not take Effe& 'till Death, 
and to what Purpoſes it does take 1:- 
fect from the Time of the mak g, 
and before the Party's Death; tis 
to many Purpoſes a Will takes no Et- 
fe& 'till the Teſtator's Death, but on 
the other Hand, to many other Pur- 
poſes it takes Effect from the Time ot 


Indeed as to veſting an Intereſt in 
the Deviſee, the Law has Regard to 


the Death of the Party only; fot © 
Intereſt 
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Intereſt can veſt in the Deviſee as long 
as the Teſtator lives, and a Will in 
it's own Nature is not to paſs any 
Thing but upon Suppoſition of the 
Teſtator's Death; for it is a Proviſion 
and Direction how his Lands and E- 
ſtate ſhall go when he can keep them 
no longer. Where a Man deviſes Lands 
to another, and the Deviſce happens 
to die before the Deviſor, this is a 
void Deviſe, and theLands do not paſs; 
for if they ſhould, the Heirs of the 
Deviſee muſt take, contrary to the In- 
tent of the Deviſor; for by the Will 
ne was intended to take by Deſcent, 
and if the Lands paſs, he muſt now 
take by Purchaſe. In this regard alſo, 


a Man's Wife may take by his Will, 


tho ſhe cannot take by any Convey- 
ance at Common Law, for the Will 


not taking Effect in Point of Trans- 
ierring an Intereſt till after the Huſ- 


| band's Death, ſhe is in the Nature of 


a Stranger, and fo the Land will well 
paſs to her ; and in many other Ca- 
ſes of this Nature which I could men- 


tion, 
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tion, if neceſſary, a Will takes no EH 


fect 'till the Death of the Teſtator, 
But when you conſider another 
Thing neceſſary to make a il 
good, as a neceſſary Qualification in 
the Teſtator, which is the Power and 
Capacity of diſpoſing by his 
there I take it, the Law regards the 
Time of making the Will, and t 
the Power of diſpoſing by Will, that 
conſiſts of ſeveral Particulars ; as rf, 
to enable the Teſtator to diſpoſc by 
Will, or any other Way, the Law 
requires ho ſhouid have an Interest in 


the Thing he is to diſpoſe of; and if 
he have no Intereſt in the Thing to be 


diſpoſed of, how can he be ſaid in a- 
ny Senſe to have a Power of dip0- 
ſing ? : 

Secondly, The Teſtator mult not 
only have an Intereſt in the ing 
deviſed at the Time of making the 
Will, but muſt have a diſpoſing Mind 
too, he muſt have Ability and Capa- 
city in Point of Diſcretion and Unucr- 
ſtanding, as a rational Man; and cheſo 

1 duo 
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two Qualifications are neceſſary to 
make up the Power of diſpoſing; and 
this Power muſt be perfect and com- 
pleat at the Time of making the Will, 
and none of theſe Qualifications com- 
ing after, tho' before the Death of the 
'Teſtator, will make this Power good, 
and the Will effectual in Law. Theſe 
are perſonal Qualifications, and muſt 
be had at the Time of diſpoſing, and 
will be too late to come after. 
Now, as to Qualifications in Point of 
Diſcretion, if a Man be non compos, 
and not in his right Senſes, at the 
Time of making his Will, tho' he 
afterwards, never ſo long before his 
Death, becomes a Man of Underſtan- 


ding and ſound Judgment and Me- 


mory, yet the Will is a void Will, 
and will by no Means be made good, 
' becauſe he wanted the diſpoſing 
Power at the Time of the Diſpoſition, 
which was at the Time of making 
bis Will; ſo the Law is the ſame of 
a Feme Covert. If a married Wo- 
man makes a Will, tho' ſhe become 
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a Widow and unmarried before ho; 
Death, yet ſuch is a void Devise 
without Re- publication; for the I ay 
here regards the Time of making cu 
ly; fo it is in the Caſe of an In nt, 
if he makes a Will, tho' he be of Age, 
nay, tho he be ever fo old when he 
dies, yet it is a void Deviſe, becauſo 
he had not Diſcretion nor a diſpoling 
Power at the Time of making or 
'tis that which the Law regards in 
theſe Caſes, and not the Time of the 
Death of the 'Teſtator. 

Then as to the other Point, or ne- 
ceſſary Qualification, which gocs to 
the Power of Diſpoſing, which is his 
Ownerſhip of the Land, the Lass re- 
quires that to be compleat at thc 
Time of making the Will; confider, 
as to this Point the Law is very {trict, 
that the Teſtator ſhould have n dif- 
poling Power at the Time of making 
the Will; for it is ſo far from allow- 
ing a ſubſequent Power by Acquil:tion 
after to make the Will good, that 
the Law requires a Continuance $ 

I te 
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the ſame Intereſt the Deviſor had at 
the Time of making the Will, to re- 
main unaltered, even to the Time of 
the Death, for that any, even the 3 Lev, 108. 
leaſt Alteration of this Intereſt, is 
in actual Revocation of ſuch Will; 
as where there is a Tenant in Tail, 
and he makes his Will, and deviſes 
theſe Lands away: Now, tho he hath 
an Inheritance in theſe Lands, and 
| they are his own, and he could dif- 
poſe of the abſolute Inheritance in 
Fee-Simple by Fine or Recovery, yet 
if at any Time after the making ſuch 
Will, atany Time before his Death, 
he ſuffers a Recovery to him and his 
Heirs, and fo alters the Eſtate from a 
Tail to a Fee; this is alſo ſo far from 
making his Will good, that it is an 
actual Revocation of the Will; yet he 
was the Owner of the Land at the 
Time of making the Will, and is no 
more now, but only the Eſtate is alter- 
ed, and he has now another ſort of Fee; 
ay, the Law is {till ſtricter; as where 
there is Tenant in Fee-Simple, and 
M he 
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he deviſes his Land to another. and 
after that, and ſome Time before 
Death, he makes a Feoffment of tlie 


Lands to another for the Uſe of hin. 
{cit and his Heirs ; tho' this to {ome 


Purpoſe is no Alteration, for he is ab- 
ſolute Owner of the Eſtate as before, 
yet this does not make the Will god, 
but is a Revocation thercof ; and {6 it 
was adjudged in the Caſe of my Lord 
Lincoln, tho fo ſmall an Alterition, 

Now this ſhews that the Law re 
quires, that the Feſtator ſhould have 
2 complcat Power of diſpoſing at the 
Time of making the Will, and that 
that Power and Intereſt he had at that 
Time ſhould continue, and be the 
very ſame at the Time of his Death. 

Now if the Law will not allow a. 
ny the leaſt Alteration of Eſtate gm 


making the Will, but will rather 
work a Revocation and Deſtruction of 
the Will, I don't ſec how the Telta- 
tors Purchaſing after can work hate 


to make the Will good, when he had 
nothing 


* 
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pothing at all, no Intereſt in or to the 


Land at the Time of making the 


Will; this is a far greater Alteration 
than from a Tail to a Fee, or from 
ane ſort of Fee to another; for this 
is an Acquiſition of new Right and a 
new Power; tis totally a new In- 
tereſt purchaſed after making the 
Will, when he had neither Right or 
Intereſt at the Time of the Will, which 
can.never have Effet to make this 
Will good, fo as to give the Power 
of diſpoſing of the Lands, 


In a Will the Law requires the De- 
viſor to have this Power compleat and 
entire, both in Regard of the Eſtate 
and Intereſt to be diſpoſed of, and in 


Regard of the 'Teſtator's Underſtand- 


ing and Diſcretion, which are neceſſary 
to be had at the Time of making the 
Will; and tho' they happen after- 
wards, tho' never ſo long before his 
Death, yet they come too late; ſo that 
it this Act of Wills were now de 2000 
to be conſtrued, it would receive this 
Conſtruction, That a Man having 
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Lands, ſo as to give him a Power to 
deviſe them by Will, by Virtue of the 
ſaid Act, mult be meant having at 
the Time of making his Will, and 
not at the Time of his Death only. 

Secondly. But then in the ſecons 
Place, this being a Law made a lo 
Time, and that has received many 
uniform Determinations agreeable to 
this Conſtruction, this ought to be of 
great Conſideration always, that the 
Law may be certain when there has 
been folemn Determinations utter 
Jong Debates, and an Acquieicence 
under them, and when accepted and 
received as a Rule of Property, 
tho ſome ſhould be diflatisfied in then 
private Judgments. Were the Matter 
to be newly reſolved, tis but reafon- 
able we ſhould acquicſce and dcter- 
mine the ſame way, to prevent grca- 
ter Miſchiefs, which might ariſe trom 
the Uncertainty ofthe Law; now ther. 
have been ſeveral ſolemn Reſoiution: 


and Acquieſcences under them, tit a 
Nall 
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Man cannot diſpoſe of Lands before 
he has them. 

As to the Caſe of Brett and Kig- 
den, I do not take that to be a De- 
termination of this Point; that Caſe 
was no more than this : A Man had 
Lands in, a certain Pariſh or Place, 
and made his Will, and gave away 
all his Lands in that Pariſh, and af- 
terwards, ſome Time before his 
Death, purchaſed other Lands in the 
ſame Pariſh ; and the Queſtion was, 
whether thefe new purchaſed Lands 
ſhould paſs or not; and held they 


- would not: But that Judgment was 


not grounded on this Queſtion, whe- 
ther he could deviſe Lands he had 
not, but whether the Words of the 


Will in Point of Intention would 


cxtend further than to thoſe Lands 
he had at the Time of making the 
Will, there being in that Will no fu- 
ture Words, nor declared Intention of 
paling any Lands he ſhould purchaſe 


in Futuro; that Judgment went ra- 


ther upon the Suppoſition, that the In- 
M 3 tention 
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tention of the Teſtator was ſatisficd 
in paſſing thoſe Lands the Teſtato; 
had at the Time of making the Will, 

for there being no future Words! in 
the Will, it might be the Intention 


of the Teſtator, that the Deviſee 


thould have the Land at the Time of 


making his Will, and the Heir at Law 


have the new purchaſed Lands by 
Deſcent. 

But there are ſome Caſes in Point, a+ 
Butler and Baker's Caſe in the third 


Part of my Lord Coke's Reports, and 


Leonard Lovies's Caſe in the Lenth 
Report of my Lord Coe; they e. 
preſsly go on the Word haoing at the 
Time of making the Will, and this 
has been all along taken as the Rule, 
and all People ought to acquieſcr 
therein, being fo often and fo ſolemn. 
ly in this Manner determined; and 
now I am come to the ſecond Point. 
on which this depends, and that is 110 
Cuſtom. 

Whether, tho it ſhould be allowed 


that by a Will a Man cannot. diſpoſo 
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of Land which he hadnot at the Time 
of making the Will, and which he 
purchaſed afterwards; yet whether 
ſuch Deviſe may not by ſuch Cuſtom 
be made a good Deviſe; and I am of 
Opinion it will not. 

The Cuſtom found is no more than 
that Gavel-kind Land may be devi- 
ſed by Will in Writing; but there is 
no ſuch Cuſtom found, as that a Man 
may deviſe Gavel-kind Land that he 
has not, but only that Gavel-kind 
Land is deviſable. 

If it be a reaſonable Conſtruction 
of the Act of Wills, that to enable a 
Man to deviſe, he ſhould have the 
Land at the Time of making his Will, 
why ſhould not this Cuſtom be ſo 


expounded, ſince the Cuſtom is only 
to enable a Man to deviſe Land; if it 


be a reaſonable Conſtruction as to 
Socage Lands, why not as to Gavel- 
kind Lands? There is no more parti- 
cular Reaſon in one Caſe than in the 
other, and the rather becauſe all Cu- 
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ſtoms, which are againſt the Com- 
mon Law of England, ought to be 
taken ſtrictly, nay very ſtrictly, even 
ſtricter than an Act of Parliament that 
alters the Common Law. 

"Tis a general Rule, that Cuſtom: 
are not to be enlarged beyond the 
Uſage, becauſe 'tis the Uſage and 
Practice that makes the Law in ſuch 
Caſes, and not the Reaſon of the 
Thing; for it cannot be ſaid that a 
Cuſtom is founded on Reaſon, the 
an unreaſonable Cuſtom is void; {or 
no Reaſon, even the higheſt whatſo- 
ever, could make a Cuſtom or Law; 
it is no particular Reaſon that 
makes any Cuſtom or Law, but {'- 
{age and Practice it ſelf, without Re- 
gard had to any Reaſon of ſuchUtagr; 
and therefore you cannot enlarge ſuch 
Cuſtom by any Parity of Reafon, 
ſince Reaſon hath no Part in the na. 
king of ſuch Cuſtom, 

Now in Conſtruction of A of 
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is a greater Latitude allowed in them, 
and the Reaſon that induced the Law- 
Makers to make ſuch Acts to take a- 
way the Common Law may be, and 
is uſually, urged in many Conſtructi- 
ons of them ; therefore, in doubtful 
Cafes, we may enlarge the Conſtruc- 
tions of Acts of Parliament, according 
to the Reaſon and Senſe of the Law- 
Makers, expreſſed in other Parts of 
the Acts; or conſtrue them by conſi- 
dering the Frame and Delign of the 
whole ; but it is not ſo in the Caſe of 
a Cuſtom, becauſe not founded on any 
particular Reaſon, for the Reaſon of 
the Common Law is againſt it ; but 
the Law allows Uſage in particular 
Places to ſuperſede the Common Law, 
and 15 the Local Law, which is never 
to be extended farther than the Uſage 
and Practice, which is the only Thing 
that makes 1t Law. 
Now there is nothing here found of 
4 Ulage to deviſe Lands which a 
Man had not, or which he ſhould af- 
ierivards purchaſe ; and then we muſt 
cnlarge 
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enlarge this Cuſtom to deviſe Land; 
which the Deviſor had not at the 
Time of making his Will, which + 
beyond a reaſonable Conſtruction for 


tho' it be Lawful and Cuſtomary to 


deviſe Lands a Man has, yet it docs 
not follow by the ſame Reafon, that 
a Man, may deviſe the Lands he has 
not, for it is a different Conſideration. 
becauſe the Common Law enables « 
Man to diſpoſe of what he has 
there is not the ſame Parity of Ros. 
fon to diſpoſe of what he has not. h- 
ing a Thing againſt Reaſon, tha! 4- 
ny Man ſhould have a Right to dit 
pole, when he had nothing to be if 
poſed of ; therefore ought not to be 
carried in Parity of Reaſon further 
than in Cuſtom, which ought to ve 
conſtrued more ſtrictly than it would 
be at Common Law. 

But then it is further objected, at 
this Cuſtom is a general Power of . 
poſing as far as a Man may his Goods 


and Chattels at Common Law, which 


ne may deviſe in Manner as 1s cn. 
4 | tence 
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tended the Lands ought to go in this 
Caſe; for tis ſaid (ſay they) in Fitz- 
kerbert's Natura Brevinm, that the 


Cuſtom of Gavel-kind is to deviſe 


Lands tanquam bona & catalla ; but 
{urely theſe Words do not prove that 
Gavelkind Land, by ſuch Cuſtom, 
may be diſpoſed of to all Purpoſes, as 
Goods and Chattels ; there is moſt 
certainly a great Difference between 
a Deviſe of Lands, and a Deviſe of 
Goods and Chattels; for Goods and 
Chattels were always Teſtamentary 
Things. If a Man makes his Will, 
he Law gives all his Goods and Chat- 
tels and Perſonal Eſtate to his Execu- 
tor ; by his being named Executor he 
has a Right to all the Perſonal Eſtate; 
anch if a Man made no Will, the Ordi- 
nary did diſpoſe of the Inteſtate's E- 
late, till the Statute of granting Ad- 
miniſtration was made ; ſo as to the 
perſonal Eſtate, the Law did appoint 
no Perfon who ſhould go in Succeſſion 
as to that, unleſs the Teſtator did 
diſpoſe of it ; but as to the Land, the 


Law 
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Law of Deviſes 


Law has appointed the Heir to repre- 


{ent the Anceſtor, and to ſucceed him 
in his Inheritance; therefore Land; 


ought not to go from the Heir to 
whom the Law has given them, o— 
therwiſe than as expreſsly deviſed 
from him to ſome other. 

And tho' the Teſtator doth diſpoſe 
of his Goods and Chattels by his Wil! 
to the Legatecs, yet they all pats to 


the Executor, and he has them al! i» 


the Nature of a Truſtee, and he alone 
has a Title in Law to them, and no- 
thing paſſes to a Legatee, nor can a 
Legatec take any Thing to him de— 
viſed, until the Executor doth aſſent, 
ſo that this in Effect amounts to n 
more than a Direction to the Exccn- 
tor how he ſhall diſpoſe of the! 
ſtamentaty Eſtate, when Debts and 
Funeral Expences are paid, 
Teſtaments of Goods and Chattels 
are by the Civil Law of Eccleſiaſtica 
Conuſance, and ſubje& to the Rules 


of the Spiritual Court, and to be gc- 


verned by their Law; but as to Lands, 
| nothing 


and Rewocations. 


nothing enables a Man to take but 
the Common Law, and the Heir is in 
by Deſcent, as being a Perſon appoin- 
ted by the Common Law to ſucceed 
and repreſent his Anceſtor; and if 
Lands arc deviſed away by Will trom 
the Heir, they paſs immediately by the 
Will to the Deviſee; ſo that there is 
mighty Difference between a Diſ- 
poſition of Lands, and of Goods and 
Chattels, | 

The Caſes cited at the Bar, to ſup- 
port the Deviſe, were Brook 15. Ti- 
tle Deviſe, Fitzherbert 17, and Sta- 
them's Abridgment 11, the ſame Ti- 
tle; and theſe were preſled as Au- 
thorities in Point. 

All theſe Caſes were founded on 
the Year-Book 39 Heu. 6. I have 
looked into that Book, but that docs 
not by any means warrant any ſuch 
Opinion; for the principal Caſe was 
no more than this; a Man deviſed 
Land, and was afterwards diſſeized, 
and then died; the Queſtion therc 
was, whether it was a good Will, 

becauſe 


ö 
{i 
| 


Rep. in Eq. 77. 
Greenbill v. 


Law of Dewiſes, &c. 
becauſe he did not die ſeized; and the 
Book ſays, but ſuppoſe a Man ſhould 
after making his Will purchaſe Land: ; 
and there is no Refolution to that, 
but only a Query; ſo that theſe Books 
are only Collections from, and Info- 
rences upon, 39 Hen. 6. which war- 
rants no ſuch Thing, but rather the 
contrary ; eſpecially if it be conſidered, 
that Caſe muſt be on a Cuſtora to 
deviſe, becauſe long before the Statuti 
of Wills. | 

And therefore I think for theſc 
Reaſons, the Plaintiff ought to ha 
his Judgment. 


+I RE 


j 
| 


H 
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Beyance. here the Freehold 
cannot be put in Abepance. 
Page 15, 16 
Not by any Ad of the Par- 
iy, &c. ibid. 
Acquiſition. An Acquiſition ſubſc- 
quent to a Mill not de wiſe ble therc- 
by. 533» 1435, &c. 
dets of Parliament. Se Title Statutes. 


(reneral Rules for exponnding M 


Parliament. 169, 143, &c. 
Mbhat a reafonabl; Conſtrulli- 
on of the Ad 32 Hen. 8. of Vs. 
143, 144, &c. 

Adminiſtrators. See Executors. 
Alienations. The Difference betwe's; 


an Alienation-and a Deciſe. ; 
Alterition. 


— — — — — 


The Table. 


Alteration. Mhere an Alteration 
the Eſtate works a Revocation of a 


Will. 


Page 160, 161, 162, &c. 


Burgage-Tenures. The Difference h.. 
tween Burgage and Military T: 
NUYES, 76, 7 

— Burgage Tenures not within 
the Stat. 32 Hen. 8. and why. ibid. 

— Deviſable formerly by ill 
Anncupative. 77, 78 

Burrougii Engliſh. 4 Deoife of Pur 
rough Engliſh Lands to the elieji 
Som, paying fuch a Suit tothe youns- 
eft Son, is an Execntory Devile in 
the youngeſt Son. 49, 59 


Chancery. The Practice there to f.. 
tle Terms of Tears in Truſt, ith 
Remainder over on Counting, 

. 42, Sce 117 

— - Bills there to compel Jv 
ſees of particular Fiſtates to vi 
Security 10 theſe in Remainder. 44 

Chattle Intereſts. See Title Excciu 


tors, Lerms for Years, aud Page 24, 
1 | 
Circumſtances. hat Circamftances 


as 


The Table. 


are neceſſury for perfefting Wills 


by 32 H. 8. & 28 Car. 2. See 
70 0 92 


| Clerg men. See Title Mortmain, 


aud Uſes. | 

| Contingent Remainders. See Exc 
cutory Deviſes aud Remainders. 
Copyholds. Copy holds deviſed by 
Mill. $1, &c. 
| Cuſtoms, A Cuſtoms are founded 
| on Uſage, and may not be extend- 
| ed beyond it. ' 168 
—— Cuſtoms of Burrough Eng- 
i and Gavel-kind. Sec thoſe 
Titles. 


| Deviſes, &c. See Titles Alienations 
aud Wills. 


ans The Dottrine of Deviſes of 


Lands diſtributed into 9 Heads. 
12, 13 

F hy Fendal Ten:res were 
not originally deviſable. 6, 7, 9 
— }/hy Copyholds are not with- 
in the Stat. 32 H. 8. of Wills. 9 
—— Hoe Uſes came to be devi- 
fable by Will. 19 
Ibo may deviſe, and to who. 


N — hat 


— ———— — = 


The Table. 


— hat Deſc good wit hin 
the Statute of Charitable Lie. 

| Page 14 
here it is good on a Tri 
to repair Highways, &c. 114, 15 
— 4 Wife may be a Dec 
(not a Grantee) of her Husbo 1, 
and why. 19 
ere a contiugent Remain 
der limited by Dewiſe to a poſthu 
mou Child is good. See P. 16 
The Intent of the Devil, 
if apparent, will ſuppiy the H 
of proper Words in a Deviſe. 17 
18. ee 275 3% 66, 
But a Deciſe cannot di el 
an Inheritance to deſcend contra 
the Rules of Law. 27 
1, —— at IWords in @ Mili (6 
Dewife) will paſs a Fee, 17 
A Deviſe to one in perpetu. 
um (for ecer) or to one and hi 
aus for ever, or to one in ode 
ſimplici, or to one & ſanguin (10, 
aud the like, carry a Fee. ibid. 
— o to one and his Succe. 
fors, &c. So to one to give or {cl 
&. or releaſes his Lands. Sc 
and why, 5 


— | 


2 


The Table. 


| A Dewvſe to his Wife for 
Life, and after her Death to his 
3 Daughters, equally to be divi- 
did, &c. Page 19 
—— 4 Dewiſe to his Son and 
Heir, and if he dies before 21, and 
without Tſuc. the Remainder over, 
&c. ibid. 
—— A, deviſes Black Acre to his 
Som. Item, Vite Acre to his 
ſaid Sor, and his Heirs; Black 
Acre is for Life, White Acre in 


ee. 20 
But if he deviſes White 

Acre, and alſo Black Acre to his 
Son and his Heirs, "tis n Fee in 
both. _ thid. 
m—_— A, deviſes the Fee of his 
Houſe to B. and after B.s Death 
to C. givcs it to B. for Life, Re- 
matinder to C. in Fee. ibid, 
A. deviſes Land to B. for 
Life, Remainder to C. paying 
ſeveral Sums in groſs; C. has a 
Fee, and why. 5 
So of A. deviſes 100 Acres 
to B. paying 10 l. (in groſs) to his 
Executor, B. has a Fee. ibid. 
N 2 — B. 


2 


The Table. 


— Put if A. deviſe to B. Pay- 
ing ſo much, or ſuch a Sum, out 
the Profits, &c. gives but for Lift, 
and why. Page 21 
- So a Deviſe to B. paying 

yearly a certain Sum to another, 
becauſe payable out of the Profit: 

| 22 

—— 27. a Deoiſe to R. W. aud 

I. W. and they to pay yearly 6 |. 

to another for ever, gives a Fes. 

ibid. 

uind the Lands are charged 
with the Neut in the Hand: & 
the Heirs or Succeſſors. ibi. 

T dewiſe Lands to J. S. in 
Conſrderation he will releaſe 100 |, 
which T owe him, to ny Executor, 
gives him a Fee. 22 
So tf A. deviſes 100 l. in Le- 
gactes payable out of Lands of 1 |. 
per Annum Value, and then di- 
wifes the Land to another. 23 
— A, has three Danghtcrs, ud 
* deviſes his Land to his Mise il 
Hi Heir came to 21. paying io 
Heir 10 l. per Annum, and toi 
(other) Children 20 l. apiece, 925 
Te 


The Table. 


the Inheritance to the eldeſt Daug h- 
ter, and why Page 23 
| A. deviſed his whole Eſtate to 
his Mie, paying Legacies and 
Debts, &c. gives the Wife a Fee, 
and why. 24 
- — Lo a Deviſe of all my E- 
ſtate real and perſonal for Pay- 
ment of Debts. ibid. 
But where A. i, ſeiſed of 
Black Acre in Fee by a Mortgage © 
forfeited, and of IV hite Acre as his 
own Inheritance, and deviſes 
White Acre to his Brother, and 
all the Reſidue of his Goods, Lea- 
fes, Mortgages, Eftates, Debts, 
ready Money, and other Goods, 
&c. after Debts and Legacies paid, 
to his Ilife, and makes her Exe- 
cutrix; this was no Theviſe to her 
in Fee, for the Il ord Eſtate i, here 
coupled with Chattels only. 25 
A. deviſes his Houſe herein 
I. S. lived to B. for ever, gives B. 
a Fre, tho 1. S. was only a Lodger 
or Inmate therein. ibid. 
A. feiſed of Land in Fee 
ſettles Part on his Daughter for 
Life, and by Mill deviſes the Re- 
N 3. fadae 


The Table: 


ſidue to bis Mite for one Tear 
after his Death, and then deviſed 
all his Land, not ſettled or de. 
iſed, to I. S. to hold to him and 
his Heirs after the Death of hir 
Daughter, and a Tear after It; 
own Death: This is a contingent 
Remainder in Fee to I. S. eithe, 
on the Daughters Death, or the 
Eepiration of the Tear. Page 26 
What Mords in a Devil will 
paſs an Iſtate Tail, or for Li, 


— If A. deviſes Land to B. 1:14 
his Heirs Male, the Law ſupplic; 
the Words of his Body, and make: 
it a Tail. ibid. 
(And ſo if it be to one & ſo- 
mini ſuo.) Contra, , B. has I. 
a Son, who has Iſſue a Daughter. 

ibid. 
Lands deviſed to A. au 
Wife, and after their Deceafe !9 
their Children, they then havin? 
a Son and a Daugbter; A. ani 
his Wife take but for Life, #:- 
mainder to the Children for I 


— 
2 


* 
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The Table. 


A Deviſe to B. and his Chil- 
dren or Iſſue, he then having Chil- 
dren, &c. makes B. only Fointe- 
nant for Life with his ſaid Chil- 
dren, and why. Page 28 

— Nut if B. had no Children 
at the Time of the Deciſe, he had 
taken an FEftate-T ail, &c. 28, 29 

Lands deviſed to B. and at- 
ter his Deceaſe to his Iſſue, the 
Remainder formerly held void, &c. 
But by Hale, Iſſue is nomen col- 
lectivum, aud all Tues not in eſſe 
take in Tail. 29 

—— A, deviſed Land to B. his 
Son, and if hi, Daughter C. 
ſurvided B. and bis Heirs, ſhe 
to have it. B. had but an Eftate- 
Tail; for the Mord Heirs muſt be 
intended Heirs of his Body. 29, 30 

But if it had been, that if 

I. S. a Stranzer, ſurvives B. and 

his Heirs, he ſball have the Land : 

There B. had had a Fee-ftmple, 

and the intended Remainder over 

world be void, and why. 30 

A. having. two Sons, deviſes 
Black Acre to the eldeſt, aud I hite 
Acre to the youngeſt, and if either 

1 of 


| The Table. 
of thei die, bis Acre to go to th. 
Survivor: And having two Daug 
ters, deviſed to each of them 10 1. 
the Sons had but an Eftate 76; 
Lives, and why, Page 30, 31 
B. having two Sons, C. and 
D. deviſed Black Acre to C. and 
his Heirs, and Mhite Acre to D. 
* Heirs ; and further, that 
the Survivor ſhould be Heir to the 
other dying without Iſſue. 77 
the firſt Words would paſs a He, 
et the ſubſequent Words correct 
them, and reduce it to an Eſtas 
Tail, each Son being Tenant in 
Tail of his own Part, with a Ne. 
11017aer in the other in Fre. 
A. deviſes Land to B. 1; 
Son, and if he has Iſſue Male 9 
his Body, &c. then that Iſſue tr 
have it; and if he has no I 
Male, to others in Remainder.” 
This gives B. an Eftate-Tail, and 
why, dee 31 
A TDeviſe of Lands to an" 
ther, without more Words, go: 
hut an Eftate for Life, and jo it 
3: be to another and his Allis, 
+ 


25 
— 11 


The Table. 


——— Put to one and his Aſſigns 
for ever, give a Fee. Page 32 
Lands dewijed to A. for Life, 
Remainder to his firſt Heir Male, 
and the Heirs Male of the Body of 
ae Heir Male, &c. ibid. See infra. 
— Teviſe to bis Son for ever | 
gives a Fee. 33 
But if with a Remainder 
'0 the Son's Heirs Male, tis a Tail. 
ibid. 
Deviſe to A, and B. equally 
to be divided, i, on 5 for their 
Li oe. 34 
uta Remain 0 8 
is a Tail. ibid. Q. p. 39 if only 
tor Life. 
So where tis to A. nnd bis 
 fteirs, and if he dies fans Iſſue, 10 
go over, is a Tail. 34 
Generally no Fee can be li- 
mited on a Fee in Wills, &c. 35 
m—— 474 a Remainder a 10 | 
a fecond Som, generally , is only for | 
Life. | ibid, 
m— The Mord, Dying fans Iflue, 
Having no Heir Male, 1 4 7 ail 
Male, and why. 76 
— Bur 


9 


The Table. 


— Put without the laſt Nord,, 
tis Tail General. Page 36 
- A Limitation to B. and . 
Heirs of his Body, after the Dent}: 
of the Mie, and if B. dies, livin 
the Mife, then to C. the former 
Words veſt a Tail in B. and are 
ot abridged by the latter. 37 
—— A Decciſe to A. for Life, unt 
if "A dies ſans Iſſue, to remain 
B. 15 a Tail in A. ibid. See fuhr. 
— And ſo is a Deviſe to B. au 
the Fleirs of his Body. 38, 39 
A Remainder, that the Heir 
ſhall enter and hold to him ond 
the Heirs of his Body, is a 190 


! 


— Biit a Remainder to 
Heir, and his Heirs Male, i, 
Tail, becauſe a Fee deſcends. 39. 1: 


Equality, Al Men by Nature in 
State of Equality. | 
Eſtates. Sec Deviſe, Fee-{tmple an 


Tail. Es 
— hat Fords iu a Hill pol | 
(0 Eftate- Tail, or for Life u Ml = 
27 10 43 


— Note; 4 Remainder tha 170 
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The Table. 


Heir ſhall enter, and hold to him 
and the Heirs of his Body, is an 
Eftate-Tail. Page 38 
— And fois a Deviſe to B. and 
the Heirs of his Body. 38, 39 
ua Remainder to the Heir 
and Heirs Male is no Eftate-T ail, 
becauſe a Fee deſcends. 39, 40 
Of Eſtates for Life, Gc. Se 
Deviſe aud Tail. 
Exchange. The Origine of He 
changes. - 
Executor. See Tit. Terms of Years. 
His Aſſcut necefjary to paſs 
a Legacy. 5 132 
here Lands ſball g to th, 2 
Executor and not to the Ileir, &c. 
60, 61, Ac. 
A. deviſes Land to his Ex-. 
ecutors to be fold, &c. if his Heir 
fail of Payment, &c. 49. See 55, 5 4 
— Ihre, it the Heir fails of 
Payment, it is an executory Inte- 
reſt in the Executors, ibid. 
Executory Deviſes. See Tit. Devi- 
855 aud Burrough Engliſh. 
Of Executory Deviſes and 
e gent Remainders, /ee #79 
p. 41 70 58 
— hat 


The Table. 


Vat is an Executory De. 
viſe, and how created. Page 41 
— - How they came to be allom. 


ed and eftabliſhed in the 8 7 7 of 


In what Caſes e 7 Y 
giſe are good, or not, and Cases 


there 72 a; 
Allowed even of 4 Cnt inc. 
cy on C ontiugeucy. . 


r on a mere Poſſibility. 46 
— [here a Fee limited on . 
free may be good as an Fixeciitory 
Remainder. 49. See 50,51 
— [hen the CO firſt allozwed 
of: Frecautory Remainders of Term! 
of Nears. 44 
Q. If a Term not afſented 70 
by an Executor, and which only 
paſid as an Enecutory Derije, 
could paſs by the Mill of the De- 
eifee, being only a mere Poſſil. 
lity. 332 
Extinguiſhment. Vom the Lat Fa- 


VOUT S Extinguiſonent of Right, 
] 47 


N See Tit. Deviics. 
By chat Jord, it wil! 


The Table. 


in a Will. See Page 17 to 27 
No limiting of a Fee-fample 
upon a Fee-ſunple, except by May 
of Executory Deviſe, aud why. 

49, 113, 114, 118 


Feoffment. 4 Feoftment to the Uſes 
of bes Mill, made ſubſequent to the 
Vill, revokes it. 97 

Feuds, See Burgage-Tenures. 

The Original of Fends. 5,6 

At firſt a Military Tenure, 

and held at the Lord's Mill. 6 

Not at firſt deciſable, and why. 
6, 7. 

— T he Services and Ditics of 
Feudal Tenires. 

— Feudal Services were of both 
public and private Benefit. 7, & 

— Feds not transerrable with- 
out the Lord's Afſent, and why. 

8 and 9. See Livery. 

And the Pares comitatus 70 
atteſt ſuch Transferring. 9 

— JF by not devifable by Mill. ib. 

—— Both 32 and 34 H. S. relate 


3 


to Military Tenures. 11 
len thoſe Tenures firſt de- 
cliud. ibid. 


Gavel- 


* 


The Table. 


Gavelkind, See that Cuſtom found 
iu a ſpecial Verdidt. Page 123 
—— Ke that Cuſtom cos ſide ed, 
as it relates to Depiſes and V,, ills. 


76, 77, 128, 129, 142, 167, +71 


Heir. The Word Heir is Nomen 
G e and creates an [1:- 
heritance. 33. See 37 

And ſo it ſeems is the Word 
Iffue, or Son, in a Mill. Q. 37, 8 

. — Note ; Words in a Will that 
diſinherit an Heir at Law, muſt 
be very plain. 66, 67, 70, 71 

- Aud an Heir is not to be 
 diſinherited, without expreſs Words, 
or 4 necefjary Implication. 68 

69, 7 

— Where the Words Remain- 

der to my right Heir Male, 
a Limitation, &. 34 

—— 4 Remainder that the Hi if 
Hall enter, and hold to him u 
the Heirs of his Body, 1s a Tail. 


38 

Sots a Nemſe to one and ihe 
Hers of bs N 38, 39 
— Land, 


The Table. - 


— JT ond; deviſed to A. for 
Life, Remainder to his firft Heir 
Male, and the Heirs Male of the 
Body 5 Heir Male. Page 32 33 

——— The Words Dying without 
Inc, having no Heir Male, make 
a Tail Male; but without the laff 
Mordes, "tis a Tail General. 36 

But Note; A Remainder li- 

mited by Deviſe to the Heir and 

his Heirs Male, is zo Eftate-T ail, 


becauſe a Fee deſcends. 39, 40 


Aid the Wi in that and 
the like Caſes is void. See ib. Gc. 


implication. See Title Heir. 
Of Dewvifes by Implication, 


fee EN 65 10 75 
—— Implications are not favour d 
in Lato. 65 


— See the Difference between a 
neceſſary and a poſſible Implica- 
71072. 68 70 70 

—— ere a Deviſee takes a 
particular Eftate, it cannot be eu- 
larged by Implication. 72 to 7: 

Intent, The Intent of the Teftator, 
(if apparent) is to govern in Wills. 
See P. 1), 18, 27, 31, 60,68 


iſtue, 


The Table. 


Ifſue. See Deviſc. 

The Nord, Heir and Ifac are 
Nomina collectiva. Se Page 33, 37 

m— [{{nc, 2zot a Word of Limita- 
tion of Time. 48 


Land. No Difference between the 
Profite of Land, and the Land i. 
elf. 47 

Life. See Tail, 

4 Remainder of a Term 1 aftes 
an Eftate for Life 47 

Limitations ia a Vill, ſee Deviſes 
and Executory Deviſes, Gc. aud 

P- 34 

No limiting of a Fee uu a 
Fee generally, even in Wills. 3 

Livery of Seiſin, why neceſſary in 

the troniterri 2 of Fends. 9 


Mortmain. Uſes firſt invented 
the Clergy, to evade the Statute ct 
Mortmain. g 
n and how the Clergy wore 
reſtrained by that Statute. ibid. 


Occupation. No Difference betete 
the Uſe and the Occupation of # 


Term. 47 
4 Perpetuttics, 


The Table. 


Perpetuities. Mat is a Perpetuity, 
and why diſallowed by Law, Page 
48. See 113, 114, 115 

Property. Property, the Fett of 
Labour and Induſtry. r,3 
The Tnjuſtice of vielating it. 2 
The Law of Property neceſ- 
ſarily introduced. 354 
The Cauſes and Method of 
transferring Properties. : 
= The Power over Property 


ceaſes by Death. 4 
—- 4 Certainty in Property ne- 
cefſary, and why. 4:5 


19 
The Privilege of Property 
an Encouragement to Induſtry and 


Peace. 5 
{he Miſchief of having 
Things in Common, and the Rea- 
fonableneſs of Property. ibid. 
———— Property isa Right to injoy 
during Life, and a Power 10 diſ- 
poſe at Death. ibid. 
m—— The Introduction of the Ci- 
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made. 79, 80 

Purchaſe. See Publication aud Wills, 


Relief. See Wardſhip. 

Remainders, and Contingent 1e- 
mainders. Fee Deviſes. 

II Difference between 6 
Contingent Remaiuder, and an 
Execntory Deviſe. 52 7056 

And fee there, and 57. 58 
tonching Remainders executed, & 
as alſo of croſs Remainders. 

— An expreſs contingent Ne. 
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- — Such à Remainder lin 
to one after an expreſs Hſtat /0 
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ged the Whole with 10 l. to each 
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cauſe a Fee deſcends. 39, 40 
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— Dewſes to Uſes to be conſtrued 
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Tit. Void, and 104. uſque ad finem, 


FINIS. 


2 FH 
MVSEVM | 


{BRITANNICVM JL 


BOOKS Printed for J. WALTHO® over- 
againſt the Royal Exchange in Cornhill. 


By Sir WaLTzER RALEGH Knt. The Elmenth 

Edition, printed from a Copy revis d by himſelf, 
To which is added, The LIFE of the Authot, newly 
compil'd, from Materials more ainple and authentick than 
have yet been publiſh'd. By Mr. Orpys. Allo his 
TRIAL; and a new and more copious IN DEX to the 
whole Work. With the Effigies of the Author, curj- 
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Vertue. Folio 2 Vols. 

A Collection of VOYAGES and Travers, in fix 
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- curiouſly engraven, [ N. B. The four firft Volumes were 
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BAYLE's Hiſtorical and Critical DicTionarRy, The 
Second Edition Carefully collated with the ſeveral Edi- 
tions of the Original; in which many Paſſages are re- 
ſtored, and the whole greatly Auy mented. To which is 
prefix'd, the Life of the Author, reviſed, corrected, and 
enlarged by M. Des Matrzeavux, F. R. S. 8 Vols. 
Folio. 

The Univerſal LIBRARY of Hiſtorians. By J. E. 
Du Pin. 2 Vols. 892. 

The Hiftery of the Four FIRST Yrars of the 

Reign of King George. 
The Roman HISTORY, from the Building of the 
City, to the taking of Corflantingple by the Turk 74 In 
5 Vols. 8s. By Lavzixck Eacnard, A, M. 
The Tenth Edition. 

A Here to ExOLIsH HISTORY Containing the 
Succeſſion of all the Kings of England; as alſo of all the 
Dukes, Marquiſſes, Earls, and Biſhops thereof ; together 
with the Names and Ranks of the Viſcounts, Barons and 
Baronets of England. By P. HeyLix, D. D. and ſince 
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Blazon'd,' 12mo, Price 4 5. | | 
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Mr. Secretacy BuRCHET's compleat H15ToRY of 
moſt reraarkable Tranſactions at Sea, from the earlicſt Ac- 
counts of Lime to the Concluſion of the laſt War with 
France, Adorned with Sca Charts adapted to the Hif ory, 
Publiſhed with his Majeſty's Royal Licence, Folio, 
Price 14, 10s. 

De Jure Maritimo & Naval. A Treatiſe of Affalrs 
Maritime and of Commerce. By CHARLES MoLLcy, 
vs The Eighth Edition, with the Addition of ſeveral 

udged Cates now firit reported, and many other Im. 
referent, 18 7010 in the Preſs. 

Mr. Wooyr's SURVEY of IRA DE, with Confiders- 
tions on our Money and Bullion. The Sccond Editio 
800. Price 5 5. 

A VIEW of the Doren TRADE in all the States, 
Empires, and Kingdoms of the World: Shewing alio 
what Goods and Merchandize are proper for Maritin:: 
Trathck, whence they are to be had, and what Guy 
and Frofit they produce, Price 3 -. 

The NATIONAL MEKCHANT ; or, Diſcourſes ot: 
Commerce and Colonies : Being an Ei tor regulating 
ang improving the "Trade and Plontations of Great B-i 

1, by uniti ng the National and Mercatorial Interefts 

"The ADVANTAGES of the Za/? [aaa Trade to Engl 
confidered, Price 15. 6d. 

A Collection of Papers relating to the Fat Indra 7 re 
V herein arc ſhewn the DisapvaxiAaGets to a Nation 
by confinuig any Trade to a Corporation with a Join: 
Stock, To which is now added, he Scheme prefentca 
to the Houſe of Commons for laving the Trade to the 
al Indtes free and open to al his Majeſty's Subjects, 
with the ſeveral Obſervations thereupon, Price 15. 64 

The PROCEEDINGS of the Directors of the Sourh Fe, 
Company, from their firſt Propotal ſor taking in the Put 
lick Debts Jau. 17. 275 to the Choice of- New Direc 
tors. 18 hie h are added the ByV- Laws of the faid Com- 
pany. Price 13 

An Eſſayv on Hr 217g; more particularly with Re- 
ard O03: | edford Lev. To | P UC 0 d. 

The Acts and Negotiations, together with the Ars 
ticles at large, of the general PRACE concluded at 
Ryſwick, -- $v0. 
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HE Works of Witliam SHERLSCK, D. D. 
late Dean of St. Pauls, and Maſter of the Tempe, 
VIZ, 
A Practical Diſcourſe concerning DEATH, 88. 
Or 12m, 
A Practical Diſcourſe concerning the future 
jop MENT. 
. A Diſcourſe concerning the Divine PrRovinegnxce, 
4. A Diſcourſe of the Imm ortality of the Soul, and 
a FUTURE STATE. 
5. SERMONs upon ſeveral Occaſions. 2 Vols. 
6. A Prefervative againſt POPER Y. 

Dr. N:cnoLs's- Conterence with a Ther, containing 
an Anſwer to all the moſt uſual 20 Ctions of the Infilets 
againlt the Chriſtian Religion, The Third & dition voutla 
the Addition of Two C.:tfrences, the one witli a Ha- 
chiavelian; the other witn an heut. 2 Vols. 867, 

The SCHEME and Coxpucn, of PRoOvinDESCE. 
from the Creation to the coming of Mefthah : Or, An 
Enqury into the Reaſons of the . living Diſpenſations in 
that Period. By Mr. WrLSπ ED. Price 2 5. 

In this Treatiſe, auiong ther Things, are particular 
comfrder'd, | 

The State of Man after the ball, and wii the Deluge. 

The N eceſfety of the Ge date Diſperſian of Meaniing, 
and Cenfuſon of lH,] 

The Re ons for 7a! Jing ad ſeparating a. Particuar 
People from th reft of the Warld. with the STupens 
Aus Steps and Proce dures preparatory t; it, 

The Nature and End of tr Miracles, wrought tn 

Mgypt; as well t theſe of the Agyptian Euchanters, 

a; thal? ) Moſes. 

The general Greumds and Reafiis of the Friviſh Rites 

| ond [n/tuutions, 

The true Purpert and Intendment af the Deneitiatcon 
m the fecon1 Commandment, or of God's d fatttng the 
32 of the Fathers on the (;!) Murten. 

The Force and Frandation e Porphy ry“ O74 ty 
1th reſpet ts the Time of Meſſiah 3 Apes ne 

A 2 Tractitus 
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Tractatus . ar Theslogicus de Perſona Or, A 
Treatiſe of the Word Per} on.  Shev ing, J. How it ſia- 
niſic in reſpect of Men. II. How it came in Uſe with 
reſpect to the Deity. III. How it hath been uſed ſinca 
by Divines. I. How it is to be underftocd with reſpact 
to the Doctrine of the Trinity, as held by the Churc!; 
01 ENG n, &. By Tonn Cleo of the Inner- 
7. , e E q | | 

Eh 5 e whole FAlTiu ana Dor of a CHRISTIAN, 
nethodically explained in the Words of erp ture. By 
\W 1 I. L IAM OTEVENSON. 37 10. Probe we ary of Sar: 101 
and R ector of Coin il 1 Hlercfer. 2061 1 1 He Set and © di + 
tion. With a new F face, mmewing that there is more 
Unity of 5 ain Ong Proteſtants than among Papiſts, 
and a much t. W. „te Salvation, Price bound 1s. 6d. 
or Ts per 55 en. 

Dr. SrrvENSSO Ns SacttD His roR V, containing, 
I. Jhe H:iitory of the Od Teſtament. 2. The Lite. of 
our B. Saviour. 3. The A ons of the Apoſtles. Pr. 4 


k | J. 

Dr. STEVENSON's Conference upon the MIRA CL Es d 
Our Bleſſed SAVI OUR: V here 1 254 the (Ibiectic 145 againft 
them are fully ſtated and gonſdered; and the Truth of che 
* 


Chriitan Religion is evidently proved. Price 

Dr. STEVENSON'S SERMON at the Triennia 
of the Lord Bp of 77 7 yd. 

Dr. Rèxr-Eß's General Re preſentation on Neve led He 
ligion. In which the chief Prejudices that have been en 
tertained againft it are © Unie $8712, Þ: ce 6. 

Dr. RymER's Cr GS Sermon at Canbridee, 

Tuly 3, 1726. 
A _ mpanon for the Feſtiwals and Fatis of the Church 
of Exnrlarnd; with ColleCts ald Prayers {or each Soulemin:- 
ty. BY Wins NEL+Ox, Eſq; "The Sixtecuth Edi. 
tron, with ſome Account of his Lite. 

An impartial Examination, and full Contutation, of the 
Arguments brought by Mr: i e pietended 
K ahh as - pub {hed his Sixth Diſcourſe Ain the 
TI ruth of our Savicur's Reſarrection; viz. That he af 
pra? Tl ly 79 his Di, ple. after he "I riſen, and Not 
publiceh to ine Chief Pricſts and People of Jeruſalem, 
Price 4 d. 1 
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A Col- 


EI TI a ww : rg” ue rag. VI” Pm OT ES IG... OG COD 4. 


K ts 4 14ets = - 


J. WALTHOE in Corn, 7 
ly 


A Collection of Cet and other Diſcourſes, late 
written to recover D/fſonters to the Communion of tl.e 
Church of England. By ſome Divines of the City of 
Lindjm, The Third Lait. In 3 Vols. 85. 

A PLAIS METHOD of CHRISTIAN DEVOT ION laid 
down in Diſcourſes, Meditations, and Pispers, fitted to 
the various Occafions ot a Religious Lite. TFraiullated 
and Reviſed from the French of M. Justo, by tle 
Rt. Rev. Dr. FFT rwoon ; late Biſhop of Eh. 
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Li | Pi 
1 „ , [ - SS] j . I. fn . ſ 1 wW # 
T wenty-ſaxth PF ATION (P. If Th With A mus Alge! Lara 
ter, and on better Paper, than any of the former, Price 
24. 1 . 
_ — » Rd . 8 
Tot Fame and R. Dt I fert hh „ he mul, 
7790. 4 „ 13 54 34 „ 14 1 2 575 77. . 
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wil! mayo it ſerviceable tn of that meet art it. * 
| WF LEETWOOD, 

The SER Mons of Biſhop Lila, Dr. Berriman, and 
Mr. //7heatt:, before the Gciitlemen Educated at the Mer- 
chant-T uihrs School. 

Mr. Becner's Sermon at the Elcction of the Lord 
Mayor. 1728. 

Twod0ratims on the Doctrine of the Cre, pronounced 
on Go Friday. B) W.CREMER, M. A. Vicar of 
Tillinghim near Maiden in Effex. Price 15. 


v —ͤ—k—̃ — Me Ot _ „%% ͤ—12x 4 
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1 R. ERrinp's Hiſtory of PhHysICK, from the Time 
ot Calin to the Beginning of the Sixteenth Centuxy; 
chiefly with regard to Practice. In a Diſcourſe written to 
Dr. Mad. The Thud f; aim, 19 Vols. 8990. 
Jonawnis FREIN D, M. D. Serenf/une Regine Ca 
rolme Arcinatri. Opera anni, Medica, Polio. 
R WI ST ED, VI. I. ar AMedicinn Ate: s 
Commentarium Noſfolrgietmm Mur hos Eprdenitcss & Aeris 
Jariatianes in Urbe Eborgcenſi per ſedetim Arn"; grafſanes ; 
comple? ns, Autore CLIP TON WinTRING HS Am, M. D. 
Dr. MIDDLETON's Diſſertation on the State of Phy- 
t1cians moll the Old Rimans. Price b , 


* 


A 4 SFCRETA 


z BOOKS Printed for 


ECRETA Monita Socictatis Jeſu The Secret In- 

ſtructions of the Jeſuits, In Latin and Engliſi. Price 
bound 25. 

Au defaut de la Force, it faut employer da Rufe, 
Motto to Layer's Scheme. 
Advertiſement concerning this Book. 

Th., Mater Piece of religious Policy was publiſhed mon 
Years ſinct, in Latin, French and Dutch: Hr. John 
Sclipper, a Bnikſeller at Amſterdam, bought one 
of them at Antwerp. among other Bucks, and aficr- 
wards ro pr inted it. The Teſuits bein: * tnformed het I 
had purchaſed thi: Book, demanded it back from him, 
but be had then ſont 12 to Holland. One of the Societh, 
who lied at Amſterdam, hearing it fad, oe after, to 
a Catholic“ Boakjeller, by Name Van Ey ke, that 
Schipper wa: printing a Bok uh concerted = 
Jeſuits; ie,, that F it was only T he Rules of 
Society, he "ſhould nat be under any Concern ; but; lo- 
fired * woutd inform h mſelf what it war, Ruin 
tot 4 by the Bookſeller 5 that it 19; Ihe Secret Inftriuc- 
tions of the Society, the 8-0 ad Path, Gruggin uſp [45 
Shoulders, and knitting his Braw, ſœid. That he ſaw 
rw Rem but denying that this Piece came from the 
Hocie t. TP 8 Tal her howerer t/ Lough et mor- 
adviſechle . purchaßs the whale Edition, which they 
ſeau after did, e . Copies excepted from ene of 
he (tt 165 afterivards reprinted, with this Account 
prefixed, tue 13 there faid ts be taken from tus Ro- 
mun Catholic, Men of Credit, 

LETTERS between Dr. Woop., a Kenn Catholick 
the Pretender's Phyſician, and WHiTLockt Bur- 
Trop, Eſq; a Member of the Church of England. 
Publiſh'd with a Preface by Mr. Bulſtrode. 

A REPORT from the ComMITEEF appointed to inſpect 
the Origins! Papers ſerzed in the Houſes or Lodgings of 
one Mac CAKTHY alias RABAH, 4a reputed Titular 
Popiſh Biſhop, and Josy NAVI E, areputed Popiſh 
Sollicitor, both of the City of Core. Reporte! on the 
19th of December, 1733. Together with an Appendix, 
containing all the Original Papers. Publiſhed by Order 
of the Houſe of Commons of Treland Price 64. 
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ComPermDium of the Laws and Government of 

Great Britain and Heland, and Dominions, Flanta- 
tions and '[erritories thereunto belonging, with the Mari. 
time Power thereof, and Juriſdiction of Courts therein, 
Methodically digeſted under their proper Heads. By 
H. Cunsun of the Inner Temple Eſq; Price 25s. 64. 

The ImPARTIAL LAWYER; or, SU1TOR*s G3UIDE, 
Containing ſuch ſpecial adjudged Caſes, as immediately 
concern Perſons employed in the Laws of England, as 
chief Officers, Counſellors, Juſtices, Sheriffs, Bailtics, 
Attornies, Clemcs, and Solicitors; Whercin is demonitra- 
ted what Remedy the Lawyers and Jawtul Officers may 
have againſt ſuch as would defame or deſtaud them in 
their lawtu] Practice ; as alſo ſuch Relief as others may 
have againſt them, for their unjuſt or irrægulat Proceed- 
ings, With a large Preface, in Anſwer to ſeveral popular 


Odiections 8 againſt our Law. Price 45. 
"Phe Legal Jupicarurt in CHANCERY {ated. 
Price 4 


An exact FaBLE of the F EE5s of al! the Courts at 
IF:/min/fer, eſtabliſhed in the Reign of Queen Elizabeth, 
as they were delivered into Parliament; Together with 
the FFS of the Clerks of the Peace of Hiddleſex and 
Surry, the Clerk of the Afnze of the Home Circuit, and 
the Fx es of the Curſitors Office. Alſo the Fets of the 
ſeveral Prethonotaries, Sccondaries, A.tornies and Sitting 
Clerks, belonging to the Sheriffs of the C ity of Lond 
To which are now added the following VE E$, (etiled in 
purſuance of an Act for the kchei of Debtors, With fle 
ſpect to the Impriſonment of their Perſons, viz. Fecs to 
be taken by the 4 arden of the Fleet, Fees to be taken 
by the Jailor of the Marſha us Priſon ; Fees to be taken 
by a Bailiff on an Arreti in the County of Middleſex, 
and the Liberty of the MaurhaPs-Court ; by the Keepers 
of the Poultry and I ged. ps et Compters; by the Jailor ot 
Newoate, and by the Jai or of Ludeare, Price 15. 64 

Tenants Lato Or, Phe Laws concerning Landlords, 
Tenants, and Farmers, The Tenth Edition, with the 
Addition of all fuch Acts of Parliament and adjudg'd Ca- 
les, as relate to them, down to this Time, Price 3 x. 
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C* T O's LETTERS: or, Eſſays on Liberty, Civil 

and Religious, and other iniportant Subjects. The 
Third Edition; with an Appendix, containing additions] 
J.ctters by CaTo.. 4.V ols. 1 2219, 

N. B. In this Third Edition the Contents of the {evera! 
Papers, tigether with the Time when they wore 7% 
publiſhed ; us alſo the Initial Letters f the Genilc- 
men Namie; who wrote them. are add: 1 10 each Pa- 
per, 

The INmvEPENDEXT Wri: Or, A Defence 

prints Chriſtiagity, and of our Ecclefiaſtical Eftablith- 
ment, again{t the exorbitant Claims and Encroachments 
of fanatical and dilatteeted Ciergymen L he Sixth Edi 
11%; 4 Vols, 12ms. : 

N. B. Th, Fhird Volume, which is added is this 
Edition ay be had {eparately, in Compleat the Set: 
of thoſe id he haue the farmen Editions. 

[he SPECULATISY. 4 een. of Letters and 
Hes, Moral and Political, Serous and Himorous upoi 
Va! Guus vubjects, 5 e 2 „Od. 

The FREE- THINK ER. By ArtRROSCW PRILI r; 
1 Vols, 87 ; | 


„„ rao ws .- Ta. Aa 4 5 I, T2 


1 R. Adam Liittletin's Latis and Eugliſßhb Diftinnary 
Ihe Sixth Hlitin with large Amendment and Im 
PIGVEMETtTES, : 

Herinehi Lexicon. | 

Coes's Latin and Engiifh Dictionary. The Tenth Edi 
tion improved, 

11. J. Ni du: 2 % 1ropi F anbei. I flor extern 
L:t i 7 D. ligentifſunic 22 feti W caftipatt, GT Notts md 
MG Inte yhpretun. alufts "ans; qurbr' aauitur Ch; anolee 
70 2 1am accrommedtdata ; In ufun Sehita Mercaturum-: js: 
"un. Editis Secunda, atrirute *cognita. 

Eraſimi Colloquia; Editio nova g11imnwum (que luce n. 

7 Bade 1 ab) alittiffirna, 8. 
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HF Lirr of StrHo:. Written by the Akhbot 

1 craſjan, one of the Members of the French Aca- 
demy, as alſo of the Royal Academy of Sciences at Paris. 
Tranſlated from the Fre: 1.1 by Vir. Led. Aral. 2 Vo 8, So. 

By Order e the Lord Keeper of the Seal:, |! bibs: read a 
Manuscript, intitled, The Lite ot SETHOS: This 
ort, hich cantains excellent Lf] 25 N the 2 Fe- 
fred M7 raliiy, and ts full , fad and the nit 75 (Alen 

% Leni, can fallt of lieiug e nally inſtrutida and 
iertainiug. LANCELOT. 

the Adventures of i ELEMACHUS,. Written by IM. 
FEN LON] the late Archbiſhop of Cambiay + Done into 
Hug by Mr. lf. Littiebury, Ic. The Fourteenth Edition, 
careſully reviſed, coriefted, and adorned with Cuts; 
to «hich is added, the Adventures of Ari/fcrrous, with 
dex to each Volume. 2 Vols. 1 2ms. 

EN late Arch biihop of CAMRBRAVS Dialogues con- 
cerning ELOQUENCE: in Zene: 1, and particularly that 
kind \ which is fit 1 the Pulpit. With his Letter to 2 
Nach Abe ny, concerning Rhetorick, Poctry, Hiſt 
Ie mp arlſon Ectwixt the Antients and + Carl 
Tranidited from the # euch, and illuſtrated with Notes 
and N25 tations, By W. EVE SSON, D. D. Pr. 45. 6d. 

ollection of LETTERS extracted from the moſt. 
5 ed french Authors: Adora'dwuh that Variety of 
Subjects as Will ferve not only for the Hmertalnment ot 
thoſe who hve: wi 0 ſome Advances in the French en 
but alſo for their Inſtruction in a polite Marmer of wr: 
ting. With an £ 8 % L ranllation by IAMWwORTH 
RERL. HY Eſq; Price 45. 

RESOI VES: Divine, Moral and Politica! By OWEN 
FELTHA M Eſq; Tbe 7 welfth E ditizn, 

FEMALE FalsHoonD: Or, The Life and Adven 
tures of a late Frew.b Nobleman. Written by himielf, 
after his Retirement, and.. digeſted by MI. de Ft. Ky RE“ 
MOND.. The Third E dit, carefully reviſed, ani cot: 
rectly printed, in 2 Pocket Volumes, Price 5 5. 

N. 855 This is the Boa recommended hy Sir Ric hate 

eele in the Guardian, Ne 150. and from whit: the 
445 ature inſerted in that Paper ig tranſer ibed. 
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The UrnrqQuar Cox FLH; or, Nature triumphant, 

a Novel. In two Parts. By Mrs. ELIZ A Havwoop. 

The Macick-GLrass; or, Viſions of the 'Frmes. 
Dedicated to his High Mightineſs the moſt tremendons. 
moſt 1mpar tial, and moſt infallible Judge, the Publick. 
Price 15. 

A Table of INTEREST; for all RATES and TIMES, 
with the Daily Thncome of Tcarly Sums; like wiſe Tables 
of Discourt, from one Pound to a Million. Com. 
puted to the hundredth Part of a Farthing. By N 


Dow sg. With a Scheme for the ready finding the 
Number of Days | Vet Ween any wWwo in the Year, The 


whole Ne. ly eng: Ven ON Copper- =P (Ates. Pri 1668.0 1. 


Py — * ey 2 — —e— U ?L[—äf —1Pm—-r: 


HE Genuine WoRkRks, n Verfe and Profe, of the 


Right Hon, GrorRGE Granvilie, Lord Lan: 
NOWNE. 

The Laws of Poetry. Being a Critical Commentary on 
the Duke of BUC KINGH am's Hſſay on Poetry, and tit 
Eart of Roscommon's E on Tranſlated Verſe ; with 
Notes on the Lord LAN DOWN E's Poem upon unnatural 
Fiichts in Pactry, written by his Lordſhip. The Com- 
mentary written by Mr. Giro, and reviſed by the 
Duke of Bucx1NGHAm. 

The Hive, A Collection of the ws it celchrated 
SoN ds. Beautifully and accurately printed in Four Vo 
7 lich contain above 1 Thoufar id choice Songs. 
The Fuurth Edition, with confideratrle Additions and 4 
provements. io which is ind A Criticiſm on 
Songz » Weit. ng, oy A. PHILIiPs, Eſq; Either Folume 


was be Lad Ing Ys pic of cachi (neatly bound) 25, 6d. 
Fran Wards jo 585 new Grace the Notes . "CerVe, 
And Muſ.c* ber rotes helps foe us'd 16 gde. Fickell. 


A Collection 01 ns 500 } EP1GRAMS. To which 
18 Pre xe 2d, A Critic: al IMffertation on this Species of Poctry. 
The Second Edlitien impioved. Price 25. 64 

A Coll Won of Old BarLans, Illuſtrated with Cop- 
per - Plates. In 3 Vols. Price 25 
PHIL: ak ; PL AYs, Viz, The Diſtreſt Mother; the 
Brito ; ard | Humphry Duke of Crlocoſter . 
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ed by Pope and Stift. By Dean Sπ EDLE 
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An Ode on the Death of Earl CowW˖r7 FR. By Mr. 
PHILIps. 

T. Lucrelius Carus of the Nature of Things, Tram- 
ſlated into Engliſh Verſe, by Tao, CRETCU, M. A. 
The Sixth Hdition illuſtrated with Notes, making a com- 
pleat 8 of the Epicu can Philoſophy, 2 Vols. 89 
Price 103 

REMARKS upon Mr, hh DUNCiaD, and his Pre- 
fac to {fomer: With original Letters from Sir Richard 
Stecis, Mr. Gildon, Mr. Jacob, and Mr. Pope. By Mr, 
DENNIS. Price 15. a 

The Poſthumous Wor Ks, of W, WICHRRIE v Ef; 
in Proſe and Verie, Publiſhed by Mr. Thesbald. * 
which are prehx', nme Memoirs of Mr. "ycherley's 
Life, by Major Pack, 

WerrsTin's Pokus; with a Tranſlation of Longi- 
nus's Treatiie on the Sublime. Lo which is prefix'd, 
A Diſſertation concerning the Perfection of the £ 111 
Language, the State of Poetry, &c. 

0O0¹¹ graphia. A Poem to fas Grace the Duke of /2o7 c+, 
by Mr. WEILSTID. Price 1s. 

A Hymn co the Creator, By a Gentleman, on 
the Death of his only Daughter. Price 64. 

One Epiſtle to Mr. Pope, occahoned by two Epiſtles 
lately publiſhed. Price 1 s. 

Of Dullneſs and Scandal. Occaſioned by the Character 
of Lord Timon in Mr. Pope's Epiſtle to the Earl of Bur: 
linetan. Price bd. 

Of Falſe Fame. An Epiſtle to the Right Hon. the 
Earl of Pembrike, By Mr. WELSTED. Price 64 

The Inflalment, To the Right Ton. Sir RoERIT 
WALPOLE, Knight of the moſt Noble Order of the Gar- 
ter. 'Youxs, L. L. D. Price 64 

p- 4 Juflice. A Poem. 1736. Price 15. 

The Excurſion. A Poem. In two Book. By Nie 
Mallfr. Price 15. . 

The Wanderer, A Poem in, Five Cantos. By M: 
SAVAGE, Price 25. 

A Collection of PurMs on various Subjects, by Dir 
RICHARD BLACKMORE, 

Gulliveriana + Being 2 Sequel to the AIucellanies publiſh. 
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Pocket Volume. 1 bou 
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by ſeveral Hands. 
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A Collection of IIe 
Printed in 2 neat 
nd 2. 6 . 


Part of the CoNTENT<. 
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The Knc-: 
'By Mr. P. 


An 
BICO 


q COM: -41 Pg "ITl | The | 


*rogre!s of 9 


j To *he 


A nthor of 


ingenie Lad Ys 

To the Memory of Dr. Hughes. an Tre Progreſs f Poetry. 

a LADY. { The BY idge of Lite : An Allegorien! 

A Reco for + Running Fruſh in t Is ets in Imitation of the 15th 
Foot of an Horie. ator, 

To the Mern TY ta Friend. Pabel hraſe on Pf. » J, 104 14: 148. 

To a Gentleman, on his Marriage. T' ene Lady with yellow (lair. 
By Mr. CoNcAN RU * Epi! — from a a lergv: an in He 

A Crambo va Ba#lgipelli. rafpire, to his Friend (Hip- 

The 8th Ode of the 4th Pook of 1 8 ping -Cnoas 
race: A [irefled to Mr. Terone. On the burn, be obſcene Pieces in 
Mr. C Co NCA NE . 9 L. 1 R- cheſt r's Works. 

A familiar Ode fo the New Year :! An Ode to the Memory of Anz, 
Addreiled 4 EA 4 Rooms, Efe; } | Durchs TE of. Hami.: 1. B. XN 
By the me. RAMSAY. 

Th: humble AtQreſs of his Majeſty s] On the Death of Earl Cadtgan. 

Ship C or fd. 1727 | On Dr. Frazier's rebuilt ng Part of 

An Epiſtle to the Right Honovrable] the Univerſity of Aberdeen, By 

Sir Rank an WALPOLE Mr. MALI EFT 

Verſ-s oc ſion'd by the foregoing Epi- On Miſs Harb y being a Dav old: In 
mie. Imitation of Mr. P-:. 

The Monkey and the Maftiff s Aj Supplication for Mis Carteret in the 
Fable. By Mr. ConNCANEx: Small-Pox. By Am HAOS H - 

An Epilogue, ſpoken and ſung at th L1PS, Riqz 
Theatre in Dublin, by Mrs. Stir- To Miſs Gerrorans Carteret, By the 
lng. fame. 

An Epiſtle to Mr. II. By x Perſon! Damm A City Eclogue, 
of Hon { A Hymn on the Reſurrection. 


The Cauſe vi By the 
time, 

Verſes tal ay, upon 1118 
a Hurt in one of his Lues. 
ſame, 

A Fable, addreſſed to the 
MM. mate on! J. 
An Enftle to 
tony 95 the 


Mr. 


Inconſtancy. 


By he 


Lord Carteret , 
Ct pper Coin: Age. 


CONCAVNEN, 


e 


" 


An Epiſtle 4 Lord Ca! 7. F er, & * By 
Dr. D--x x. 
A Cure for Love: A Falle. By 


Mr. ConCANE N; 

An Ode to the Queen, on 2 — Na- 
jeſty“ Acceſlion. By the 
R. verend Mr, N K * C0 4 Bo 

The Templ-r's Bill of Complaiat 
the Lord C Ae Sa By J. E. Eſa, 


8 Hap y 


re! ing 


ord V ic. ' 


Paraphraſe on Job viii. 
Verics on her Majeſty's Birth-day, 


1 


. 1725... By P. FROWDE, Eq; 
Re. A Pindaric Ode. 
T de 2 irmen Sæculure of Her ace; 
Tranſlated by Mr.: W. DUN 
COM REE. 


rb. he Invo juntan Sinner A Tale, 

| An Epic. alam: * By. 4 LA DV. | 

| PÞ rologue and 1 wilow 1C ſpoken {1 tne 
Play of Sophmisha, aCted by young 
(3: nt! enien and Lad ts. 

Verſes ot the Memory of Mrs, O. 
fied, woken by Mrs. Heron, 

'To the Duke ot Richins 1 OT? h1s he- 
ing inſtall'd Knight of the Garter, 
with Sir Robert Waſp: By the 
Reverend Mr. NE WCOM k:, 


| 
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The Bath Unmask'd. A Comedy. 
The Capricious Lovers. A Comedy, Both by Mr, 
OD1NGSEL LS 
The Double Deceit: Or, A Cure for jealouſy. 4 
Comedy, By WIL LIA Porn, Efq; 
The Parricide, A Tragedy. By Mr. STERLING. 
"The Loves of HERO and LEANDER. rom the Greek 
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Printing Monthly, 

The LittkarRy MAGAZINE; Or, The Hiſtory 
of the I/or+s of the Learned, Containing, An Account 
of the moſt valuable Books publiſh'd both at Home and 
Abroad, in moit of the Languages of Europe, and in ail 
Arts and Sciences; with proper Obſervations on cas! 
Author. To which are occaſionally added, Biographical 
Memoirs, Ditlertations, and Critical Enquiries. 

This Fork began in January 1735, and fill continue: 
to be publiſp'd at the Beginning of roery Month, 
Price of each Part, 6 d. | | 
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PRESERVATIVE ?gainſi PopPeRy; Ju ſeveral & 

lect Diſcourſes upon the principal Heads of Com! ro. 
verſy, between Proteſtants and Paiſts. Wrüten by the 
moſt eminent Divines of the Church of Ezcland. chief: 
in the Reign of King James II. viz, 
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With a Preface to the hole, giving an Account 0. 
the Work, and the Writers concern'd in it; as allo, 2 
Alphabetical Index. 
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This Work will contain about Four Hundred ant 
Sixty Sheets, and ſhall be handſomly Printed in 2 Vo! 
in þ cho. 

The Price to Subſcribers will be Two Guineas one 
of which to be paid down, the other on the Delivery 9 
the Book in Sheets, 


